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The Parliament of New Zealand enacts as follows:

(M

2

(M

2

3)

10

Title

This Act is the Comprehensive and Progressive Agreement for Trans-Pacific
Partnership Amendment Act 2018.

Every reference in any enactment and in any document to the Trans-Pacific
Partnership Agreement Amendment Act 2016 must, unless the context other-
wise requires, be read as a reference to the Comprehensive and Progressive
Agreement for Trans-Pacific Partnership Amendment Act 2018.

Section 1(1): amended, on 26 October 2018, by section 4 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Section 1(2): inserted, on 26 October 2018, by section 5 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Commencement

This Act comes into force on a date appointed by the Governor-General by
Order in Council on the recommendation of the Minister for Trade and Export
Growth.

One or more orders may be made bringing different provisions into force on
different dates and appointing different dates for different purposes.

However, the date appointed for the following provisions to come into force
must not be earlier than the date on which the Trans-Pacific Partnership Agree-


http://legislation.govt.nz/pdflink.aspx?id=LMS54749
http://legislation.govt.nz/pdflink.aspx?id=LMS54750

Reprinted as at Comprehensive and Progressive Agreement for Trans-
30 December 2018 Pacific Partnership Amendment Act 2018 Part1s5

(M

2

(M
2
2

3)
3)

ment, done at Auckland on 4 February 2016, enters into force for New Zea-
land:

(a)  sections 4 to 8, 28, 38, 39, 40(3) and (4), and 41 to 43 (which amend the
Copyright Act 1994):

(b)  sections 73 to 76 (which amend the Patents Act 2013).

Section 2: replaced, on 26 October 2018, by section 6 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Section 2(1): sections 3, 9-27, 29-37, 37A-37G, 40(1), (2), (5), (6), 44(1)—~(4), (9), 71, 72, 77, 89,
90(2), 91(2), and Parts 4-6, 8, 10, 11 brought into force, on 30 December 2018, by clause 2 of the
Comprehensive and Progressive Agreement for Trans-Pacific Partnership Amendment Act 2018
Commencement Order 2018 (LI 2018/227).

Part 1
Amendments to Copyright Act 1994

Principal Act
This Part amends the Copyright Act 1994 (the principal Act).

Section 2 amended (Interpretation)

In section 2(1), repeal the definition of CMI or copyright management infor-
mation.

In section 2(1), insert in its appropriate alphabetical order:

RMI or rights management information has the meaning given to it in sec-
tion 226P

Section 22 amended (Duration of copyright in literary, dramatic, musical,
or artistic works)

In section 22(1), replace “50” with “70”.
Replace section 22(2) with:

If the work is computer-generated, copyright expires on the later of the follow-

ing:

(a) if the work is first made available to the public by an authorised act
before the end of the period of 25 years from when the work is made, the
end of the period of 70 years from the end of the calendar year in which
the work is first made available to the public by an authorised act:

(b) the end of the period of 70 years from the end of the calendar year in
which the work is made.

Replace section 22(3) with:

If the work is of unknown authorship, copyright expires on the later of the fol-
lowing:

11
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(a) if the work is first made available to the public by an authorised act
before the end of the period of 25 years from when the work is made, the
end of the period of 70 years from the end of the calendar year in which
the work is first made available to the public by an authorised act:

(b) the end of the period of 70 years from the end of the calendar year in
which the work is made.

In section 22(4), replace “subsection (3)” with “subsections (2) and (3)”.

Section 23 amended (Duration of copyright in sound recordings and films)
Replace section 23(1) with:
Copyright in a sound recording or film expires on the later of the following:

(a) if the work is first made available to the public by an authorised act
before the end of the period of 50 years from when the work is made, the
end of the period of 70 years from the end of the calendar year in which
the work is first made available to the public by an authorised act:

(b)  the end of the period of 70 years from the end of the calendar year in
which the work is made.

Section 28 amended (Copyright vesting in certain international
organisations)

Replace section 28(2)(b) with:
(b) in the case of any other work, on the latest of the following:

(1)  if the work is first made available to the public by an authorised
act before the end of the period of 25 years from when the work is
made, the end of the period of 70 years from the end of the calen-
dar year in which the work is first made available to the public by
an authorised act:

(i1)  the end of the period of 70 years from the end of the calendar year
in which the work is made:

(ii1))  the end of such period as may be specified for the purposes of this
paragraph pursuant to subsection (5).

After section 28(2), insert:
For the purposes of subsection (2)(b),—

(a) the circumstances in which an original work that is a literary, dramatic,
musical, or artistic work may be made available to the public include
those circumstances referred to in section 22(4); and

(b) an original work that is a film is made available to the public as specified
in section 23(2).
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135A
(1)

2

3)

Section 67 amended (Acts permitted on assumptions as to expiry of
copyright or death of author in relation to anonymous or pseudonymous
works)

In section 67(1)(b)(ii), replace “50” with “70”.
Replace section 67(2)(b)(i1) with:

(1)  inrespect of which an order has been made under that section.

Section 135 amended (Definitions)
In section 135, insert in their appropriate alphabetical order:

exporter has the meaning given to it in section 5(1) of the Customs and Excise
Act 2018

importer has the meaning given to it in section 5(1) of the Customs and Excise
Act 2018

specified item means an item imported, or to be exported, other than for pri-
vate and domestic use

In section 135, definition of pirated copy, replace paragraph (a)(iii) with:
(iii)  in circumstances in which the making of the copy—
(A) constitutes an infringement of copyright under this Act; or

(B) would, if it had been done in New Zealand, have constitu-
ted an infringement of copyright under this Act; and

Section 9(1): amended, on 26 October 2018, by section 7(1) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 9(1): amended, on 26 October 2018, by section 7(2) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

New sections 135A to 135C inserted
After section 135, insert:

Detention of items suspected of being pirated copies

Any item in the control of the Customs may be detained in the custody of the
chief executive or a Customs officer if a Customs officer has reasonable cause
to suspect that the item is a pirated copy.

The chief executive must, as soon as is reasonably practicable after the item is
detained, take reasonable steps to notify the detention to—

(a)  the owner of the copyright (to enable that person to consider whether to
give a notice under section 136(1)); and

(b) the importer or exporter from whom the item has been detained, if that
person is identified but was not present when the detention took place.

The detention of an item under subsection (1) is not rendered illegal by a fail-
ure to serve notice under subsection (2)(a) or (b).

13


http://legislation.govt.nz/pdflink.aspx?id=DLM346209
http://legislation.govt.nz/pdflink.aspx?id=DLM346209
http://legislation.govt.nz/pdflink.aspx?id=DLM346617
http://legislation.govt.nz/pdflink.aspx?id=DLM346617
http://legislation.govt.nz/pdflink.aspx?id=LMS54757
http://legislation.govt.nz/pdflink.aspx?id=LMS54757
http://legislation.govt.nz/pdflink.aspx?id=DLM346617

Comprehensive and Progressive Agreement for Trans- Reprinted as at

Part 1 s 10 Pacific Partnership Amendment Act 2018 30 December 2018
135B Notice
(1)  The chief executive may give notice to a person under section 135A(2)(a) or

2

3)

“)

135C
(1)

14

(b)—

(a) by personal delivery to the person; or

(b) by posting it to the last known address of the person; or

(c) by sending it by fax to the last known fax number of the person; or

(d) if the person has a known email address, by sending it to the person at
that address by email.

A notice that is posted to a person must be treated as received by the person

when it would have been delivered in the ordinary course of post and, in prov-

ing delivery,—

(a) it is sufficient to prove that the letter was properly addressed and posted;
and

(b)  in the absence of proof to the contrary, the notice must be treated as hav-
ing been posted on the day on which it was dated.

A notice that is sent to a person at a fax number must, in the absence of proof
to the contrary, be treated as received by the person on the day after the date on
which it is sent, and in proving sending, it is sufficient to prove that a fax
machine generated a record of the transmission of the notice to the fax number.

A notice that is sent to a person by email must, in the absence of proof to the
contrary, be treated as received by the person not later than 2 days after the date
on which it is sent.

Release of items
The item is no longer detained under section 135A(1) if—

(@) no notice under section 136(1) is given in respect of the item within 3
working days after the date on which the notice was given under section
135A(2)(a); or

(b) a notice under section 136(1) is given in respect of the item within 3
working days after the date on which the notice was given under section
135A(2)(a) and—

(i)  the notice given under section 136(1) is subsequently accepted
under section 136(3) and the item is subsequently detained under
section 140; or

(i1)  the notice given under section 136(1) is subsequently declined
under section 136(3); or

(c) the chief executive considers that it is not reasonably practicable for
notice to be given under section 135A(2)(a); or

(d) the chief executive considers that there is no longer a reason to detain
the item.
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(2)  The chief executive must release any item no longer detained under section
135A(1) to the person entitled to it.

(3) However, the chief executive may release an item under subsection (2) only if
the item is not detained under section 140 and if—

(a)  any other legal requirements as to importation or exportation of the item
are satisfied; and

(b)  any requirements, made pursuant to any regulations made under this Act,
requiring the deposit of a security have been satisfied; and

(c) the release of the item is not otherwise contrary to law.

11  Section 137 amended (Determination whether item is pirated copy)
(1)  Insection 137(1)(b), delete “that has been imported and”.

(2)  Replace section 137(4) with:

(4) This section applies only to a specified item.

12 Section 140 amended (Detention of pirated copy)

(1)  In section 140(1), delete “that has been imported and”.

(2)  Replace section 140(1)(c) with:

(c) any proceedings under section 141(3) in respect of that item (including
any appeal) are determined by a decision that the item is not a specified
item that is a pirated copy; or

(3) Insection 140(1)(e), replace “consignee” with “exporter”.
(4) In section 140(3)(a), after “importation”, insert “or exportation”.
13 Section 141 amended (Proceedings)

Replace section 141(3) with:

(3) Any person may apply to the court for a decision on whether an item that is the
subject of a determination made under section 137(3) is a specified item that is

a pirated copy, and the court must make a decision accordingly.

14  Section 141A amended (Forfeiture of goods by consent)
In section 141A, replace “consignee” with “exporter”.
15  Section 142 amended (Powers of court)
(1)  Replace section 142(1) with:
(1) If, in proceedings under section 141(3), the court decides that an item that is

the subject of a determination made under section 137(3) is a specified item
that is a pirated copy, the court must make an order that the item be—

(a) forfeited to the Crown; or

(b)  destroyed; or

15
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(c) otherwise dealt with as the court thinks fit.

(2)  Replace section 142(4) with:

(4) If, in proceedings under section 141(3), the court decides that an item that is
the subject of a determination made under section 141(3) is a specified item but
that it is not a pirated copy, the court may make an order that any person who is
a party to the proceedings pay compensation in such amount as the court thinks
fit to the importer, exporter, or owner of the item.

16  Section 169 amended (Interpretation)
(1)  Insection 169, insert in their appropriate alphabetical order:

exclusive performer’s rights licence means a licence in writing signed by or
on behalf of the person entitled to exercise a performer’s property rights that
authorises the licensee to the exclusion of all other persons, including the per-
son granting the licence, to do anything requiring the consent of the person
entitled to exercise the rights

performers’ property rights means the rights conferred by subpart 4
(2) Insection 169, insert as subsection (2):
(2) Insections 197 and 199, illicit recording includes the following:

(a) a copy of a recording referred to in section 174C that is used in relation
to the infringement of a performer’s rights under that section:

(b)  arecording referred to in section 198(1A)(b).

17  Section 170 amended (Application)

(1)  Replace the heading to section 170 with “General provisions relating to per-
formers’ rights”.

(2)  Repeal section 170(1) to (3).

(3) In section 170(4)(a), replace “moral rights” with “moral rights conferred by
Part 4 and”.

18 New sections 170A to 1701 and subpart 1 and 2 headings in Part 9 inserted
After section 170, insert:

Subpart 1—Performers’ moral rights
Right to be identified

170A Right to be identified as performer

(1) A performer’s rights are infringed by a person referred to in subsection (2) if
the performer is not identified in accordance with section 170B.

(2)  The person is a person who—

(a)  produces or puts on a performance that is given in public; or

16
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(b) communicates live to the public a performance; or
(c) communicates to the public a recording of a performance; or
(d)  issues to the public copies of a recording of a performance.

(3)  Subsection (2)(c) and (d) applies only to a recording that is a sound recording.

(4)  Subsection (1) is subject to sections 170B to 170D and 170H.

170B Content of right to be identified as performer

(1)  For the purposes of section 170A, the performer has the right to,—

(a) in the case of a performance given in public, be identified in any pro-
gramme accompanying the performance or in some other manner likely
to bring the performer’s identity to the notice of a person seeing or hear-
ing the performance:

(b)  in the case of a performance that is communicated live, be identified in a
manner likely to bring the performer’s identity to the notice of a person
seeing or hearing the communication:

(c) in the case of a recording referred to in section 170A(2)(c), be identified
in a manner likely to bring the performer’s identity to the notice of a per-
son hearing the communication:

(d) in the case of a recording referred to in section 170A(2)(d), be identified
in or on each copy or, if that is not appropriate, in some other manner
likely to bring the performer’s identity to the notice of a person acquir-
ing a copy.

(2) In any of the cases in subsections (1)(a) to (d), the performer and the person
may agree that, for the purposes of section 170A, the person may instead iden-
tify the performer in any other manner.

(3) If the assertion under section 170C specifies a pseudonym, initials, or some
other particular form of identification, that form must be used, but, in any other
case, any reasonable form of identification may be used.

(4) A performer’s rights are not infringed as referred to in section 170A, in relation

to a performance given by a group, if,—

(a)

(b)

in a case to which any of paragraphs (a) to (c) of subsection (1) apply,
the group itself is identified in the manner referred to in those paragraphs
or in subsection (2) (applied in each case with all necessary modifica-
tions); or

in a case to which subsection (1)(d) applies,—

(1)  the group itself is identified in the manner referred to in that para-
graph or in subsection (2) (applied in each case with all necessary
modifications); and

(i) it 1is not reasonably practicable for each member of the group to be
identified.

17
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In this section, group means 2 or more performers who have a particular name
by which they may be identified collectively.

Right to be identified as performer must be asserted

A person does not infringe a performer’s rights by failing to identify the per-
former in the circumstances described in section 170A unless the right to be
identified has been asserted under this section in such a way as to require that
person to so identify the performer.

The right may be asserted generally, or in relation to any specified circum-
stances,—

(a) on an assignment of the performer’s property rights, by including in the
instrument effecting the assignment a statement that the performer
asserts in relation to the performance the performer’s right to be identi-
fied as the performer; or

(b) atany time, by instrument in writing signed by the performer.
The persons bound by an assertion of the right under subsection (2) are,—

(a) in the case of an assertion under subsection (2)(a), the assignee and any-
one claiming through the assignee, whether or not the person claiming
through the assignee has notice of the assertion; and

(b) in the case of an assertion under subsection (2)(b), anyone to whose
notice the assertion is brought.

In an action for infringement of the right, the court must, in considering remed-
ies, take into account any delay in asserting the right.

Exceptions to right to be identified as performer

A performer’s rights are not infringed as referred to in section 170A in any of
the following cases:

(a) if it is not reasonably practicable to identify the performer (or, if applic-
able, the group) in accordance with section 170B:

(b) in relation to any performance given for the purposes of reporting cur-
rent events:

(c) in relation to any performance given for the purposes of advertising any
goods or services:

(d) by an act that, under any of sections 175 to 176, 177(2), 181, and 182,
would not infringe the performer’s rights conferred by subpart 4.

Right relating to derogatory treatment of performance

Right relating to derogatory treatment of performance

A performer’s rights are infringed by a person if the person subjects a perform-
ance to derogatory treatment.
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(2)  Subsection (1) is subject to sections 170F to 170H.

170F Content of right relating to derogatory treatment of performance

(1)  For the purpose of section 170E, a person subjects a performance to derogatory
treatment if the person,—

(a)  with any distortion, mutilation, or other modification that is prejudicial
to the honour or reputation of the performer,—

(i)  communicates live to the public the performance; or

(i1)) by means of a recording, plays in public, or communicates to the
public, the performance; or

(b) in the course of a business, possesses, sells, lets for hire, offers or expo-
ses for sale or hire, or distributes a recording of the performance with
any distortion, mutilation, or other modification that is prejudicial to the
honour or reputation of the performer.

(2)  Subsection (1) applies only to a recording that is a sound recording.

170G Exceptions to right relating to derogatory treatment of performance

A performer’s rights are not infringed as referred to in section 170E in any of
the following cases:

(a) in relation to any performance given for the purposes of reporting cur-
rent events:

(b)  where modifications have been made to a performance that are consis-
tent with reasonable editorial or production practice:

(c)  where any act is done for the purpose of avoiding the commission of an
offence, or complying with a duty imposed by or under any enactment,
if,—

(i)  where the performer is identified at the time of the act, there is a
clear and reasonably prominent indication, given at the time of the
act and appearing with the identification, that the performance has
been subjected to treatment to which the performer has not con-
sented; or

(i1))  where the performer has previously been identified in relation to
the performance, there is a clear and reasonably prominent indica-
tion, given at the time of the act, that the performance has been
subjected to treatment to which the performer has not consented.

Other provisions relating to moral rights

170H Consent and waiver of rights

(1) A performer’s rights are not infringed as referred to in sections 170A and
170E—
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(a) by any act to which the person who is entitled to the right has consented;
or

(b)  if the person who is entitled to the right has waived the right by instru-
ment in writing signed by the person.

(2) A waiver—

(a) may relate to a specific performance, or to performances of a specified
description that are in existence, in progress, or about to be commenced;
and

(b)  must state the rights to which the waiver relates; and

(c) may be expressed to be subject to revocation; and

(d) if made in favour of the person entitled (or prospectively entitled) to

exercise the performer’s property rights in the performance to which the
waiver relates, is presumed to extend to the person’s licensees and suc-
cessors in title unless a contrary intention is expressed.

1701 Application to parts of performances

(1)  The right conferred by section 170A applies in relation to the whole or any
substantial part of a performance.

(2)  The right conferred by section 170E applies in relation to the whole or any part
of a performance.

Subpart 2—Consent required for recording, live transmission, or use of

recording of performance

19  Cross-heading above section 171 repealed

Repeal the cross-heading above section 171.

20  Section 172 amended (Infringement by use of recording made without
performer’s consent)

(1)  Insection 172, replace “if” with “if,”.
(2)  Replace section 172(a) with:

(2)

without the performer’s consent and by means—

(i)  of a recording that is a sound recording, A shows in public or
plays in public the whole or a substantial part of a performance; or

(i1))  of a recording that is a film, A shows in public, plays in public, or
communicates to the public the whole or a substantial part of a
performance; and

21  New subpart 3 heading in Part 9 inserted
After section 172, insert:
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Subpart 3—Performers’ rights relating to film

Section 173 amended (Copying of recordings)

In the heading to section 173, after “Copying of”, insert “film”.

In section 173(1) and (3), after “copies a recording”, insert “that is a film”.
Section 174 amended (Infringement by importing, possessing, or dealing
with illicit recording)

In section 174(1), after “recording”, insert “that is a film and”.

New sections 174A to 174D and subpart 4 and 5 headings in Part 9
inserted

After section 174, insert:

Subpart 4—Performers’ property rights relating to sound recordings

174A Application

174B

174C
(D

2

This subpart applies only to recordings that are sound recordings.

Consent required for making sound recording available to public

A performer’s rights are infringed by a person who, without the performer’s
consent and by means of a recording, communicates to the public the whole or
a substantial part of a performance.

Consent required for copying of sound recording

A performer’s rights are infringed by a person who, without the performer’s
consent, copies a recording of the whole or a substantial part of a performance.

Subsection (1) does not apply if—

(a)  the recording is not a communication work or part of a communication
work; and

(b)  the copy is made from a recording that is not an illicit recording; and
(c)  the recording is not borrowed or hired; and

(d) the copy is made by the owner of the recording; and

(e)  that owner acquired the recording legitimately; and

(f)  the copy is used only for that owner’s personal use or the personal use of
a member of the household in which the owner lives, or both; and

(g) no more than 1 copy is made for each device for playing recordings that
is owned by the owner of the recording; and

(h)  the owner of the recording retains the ownership of both the recording
and of any copy that is made under this section.
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However, subsection (2) does not apply if the owner of the recording is bound
by a contract that specifies the circumstances in which the recording may be
copied.

Consent required for issue of copies to public

A performer’s rights are infringed by a person who, without the performer’s
consent, issues to the public a copy of a recording, including the original
recording, of the whole or any substantial part of a performance.

Subsection (1) does not apply to a copy of a recording if the copy is imported
into New Zealand and—

(a) the copy was made in a foreign country with the consent of the person
entitled, in that country, to exercise the property rights; or

(b) no person was entitled, in the foreign country in which the copy was
made, to exercise the property rights, and any of the following applies:

(1)  the property rights in that country had expired:

(i1)  the person otherwise entitled, in that country, to exercise the prop-
erty rights failed to take some step legally available to the person
to secure, in that country, the property rights:

(iii)) the copy was made in that country by or with the consent of the
person entitled, in New Zealand, to exercise the performers’ prop-
erty rights related to the performance.

In subsection (2) (other than paragraph (b)(iii)), property rights means intel-
lectual property rights related to the performance that are equivalent to the per-
formers’ property rights conferred by this subpart.

Subpart 5—Acts permitted in relation to performances

Cross-heading above section 175 repealed

Repeal the cross-heading above section 175.

Amendments to sections 175 to 189

In the provisions specified in Schedule 1, replace “this Part” with “subparts 2
to 4” in each place.

In section 180(1)(a), replace “section 177 or section 179 with “section 177,
179, or 192A(2)”.

New section 192A and subpart 6 heading in Part 9 inserted
After section 192, insert:

Other acts permitted in relation to performers’ property rights

The purpose of this section is to allow certain acts to be done without infring-
ing a performer’s property rights.
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For the purposes of subpart 4, sections 53, 55, 56, 56A, 57, 58, 79, 82, 83, and
90 apply with all necessary modifications as if—

(a) references to infringing copyright in any work (or any similar reference)
were to infringing the rights conferred by subpart 4 in relation to a
recording (that is a sound recording); and

(b)  references to a work, a literary, dramatic, musical, artistic, or communi-
cation work, or a typographical arrangement of a published edition, or a
transcript of a recording of a communication work were to a recording
(that is a sound recording); and

(c) references in sections 53 and 58 to a published edition were to a record-
ing (that is a sound recording); and

(d) references in section 55 to an item were to a recording (that is a sound
recording); and

(e) references in sections 56 and 79 to a copyright owner were to the person
entitled to exercise the rights conferred by subpart 4.

Subpart 6—Miscellaneous provisions

Section 193 replaced (Duration of rights)
Replace section 193 with:

Duration of rights

The rights conferred by this Part exist in relation to a performance until the
later of the following:

(a) if the performance is first made available to the public by an authorised
act before the end of the period of 25 years from when the performance
takes place, the end of the period of 70 years from the end of the calen-
dar year in which the performance is first made available to the public
by an authorised act:

(b) the end of the period of 70 years from the end of the calendar year in
which the performance takes place.

For the purposes of subsection (1), the circumstances in which a performance
may be made available to the public include—

(a)  aperformance that is given in public:

(b)  aperformance that is communicated live to the public:

(c) arecording of a performance that is communicated to the public:
(d) acopy of arecording of a performance that is issued to the public.

In this section, authorised means authorised by or with the licence of the per-
former.

23
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Section 194 replaced (Transmission of rights)

Replace section 194 with:

Transmission of performers’ rights

The rights conferred by this Part are transmissible only in accordance with sec-
tions 194A to 194J.

References in this Part to the performer, in the context of the person having
rights conferred by this Part, must be construed as references to the person for
the time being entitled to exercise those rights.

Moral rights not assignable

The rights conferred by sections 170A and 170E are not assignable.

Transmission of moral rights on death

On the death of a person entitled to the rights conferred by sections 170A and
170E,—

(a)  the rights pass to the person that he or she may by testamentary dispos-
ition specifically direct; or

(b)  if there is no such direction but the performer’s property rights in the
performance in question form part of the estate, the rights pass to the
person to whom the property rights pass; or

(c) if or to the extent that the rights do not pass under paragraph (a) or (b),
the rights are exercisable by his or her personal representatives.

If, under subsection (1)(a) or (b), a right becomes exercisable by more than 1
person,—

(a) in the case of the right conferred by section 170A, the right may be
asserted by any of those persons; and

(b) in the case of the right conferred by section 170E, the right is exercisable
by each of those persons and is not infringed in relation to any of those
persons if one of them consents to the treatment or act in question; and

(c) any waiver of the right in accordance with section 170H by one of those
persons does not affect the rights of the others.

Any damages recovered by personal representatives under this section in
respect of an infringement after a person’s death devolve as part of his or her
estate as if the right of action had existed and been vested in him or her imme-
diately before his or her death.

Performers’ rights relating to consent for recording or live transmission
and to film recordings not assignable

The rights conferred by sections 171 to 174 are not assignable.
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Transmission of performers’ rights relating to consent for recording or
live transmission and to film recordings on death

On the death of a person entitled to the rights conferred by sections 171 to
174,—

(a)  the rights pass to the person that he or she may by testamentary dispos-
ition specifically direct; and

(b) if or to the extent that there is no such direction, the rights are exercisa-
ble by his or her personal representatives.

If, under subsection (1)(a), a right becomes exercisable by more than 1 person,
it is exercisable by each of them independently of the other or others.

Any damages recovered by personal representatives under this section in
respect of an infringement after a person’s death devolve as part of his or her
estate as if the right of action had existed and been vested in him or her imme-
diately before his or her death.

Transmission of performers’ property rights

A performer’s property rights are transmissible, as personal or moveable prop-
ertYa by—

(a)  assignment; or
(b)  testamentary disposition; or
(c)  operation of law.

Transmission of a performer’s property rights may be partial, that is, limited so
as to apply—

(a) to 1 or more, but not all, of the things the person entitled to exercise the
performer’s property rights has the right to do:

(b)  to part, but not the whole, of the period for which the performer’s prop-
erty rights are to exist.

If a performer’s property rights become exercisable by more than 1 person, the
rights are not exercisable independently and must be exercised by all rights
holders acting together.

Assignment

An assignment of a performer’s property rights is not effective unless it is in
writing signed by or on behalf of the assignor.

Performers’ property rights to pass under will with unpublished original
recording

This section applies if, under a testamentary disposition (whether general or
specific), a person is entitled beneficially or otherwise to any material thing
containing an original recording of a performance that was not published
before the death of the testator.
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The testamentary disposition must be construed as including any performers’
property rights in relation to the recording in so far as the testator was the per-
son entitled to exercise the performers’ property rights immediately before the
testator’s death.

Subsection (2) does not apply if a contrary intention is indicated in the testa-
tor’s will or a codicil to it.

194H Future property rights
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This section applies if a performer purports to assign future property rights
(wholly or partially) to another person by an agreement signed by or on behalf
of the performer.

If, on the rights coming into existence, the assignee or the assignee’s successor
in title would be entitled as against all other persons to require the rights to be
vested in the assignee or the assignee’s successor in title, they vest in the
assignee or the assignee’s successor in title by virtue of this subsection.

A licence granted by a person to whom future property rights have been
assigned is binding on every successor in title to that person’s interest in the
rights, except—

(a) a purchaser in good faith for valuable consideration and without notice
(actual or constructive) of the licence; or

(b)  aperson deriving title from a purchaser referred to in paragraph (a).

In this section, future property rights means a performer’s property rights that
will or may come into existence in respect of a future recording of a perform-
ance.

Licences

Licences

A licence granted by a person entitled to exercise a performer’s property rights
is binding on every successor in title to that person’s interest in the rights,
except—

(a) a purchaser in good faith for valuable consideration and without notice
(actual or constructive) of the licence; or

(b)  aperson deriving title from a purchaser referred to in paragraph (a).

The licensee under an exclusive performer’s rights licence has the same rights
against a successor in title who is bound by the licence as that licensee has
against the person who granted the licence.

Rights and remedies of exclusive licensee

The licensee under an exclusive performer’s rights licence has, except against
the person granting the licence, the same rights and remedies under this Part in
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respect of matters occurring after the grant of the licence as if the licence were
an assignment.

The rights and remedies of the licensee under an exclusive performer’s rights
licence under this Part are concurrent with those of the person granting the
licence.

In proceedings brought by the licensee under an exclusive performer’s rights
licence under this section, a defendant may avail himself or herself or itself of
any defence that would have been available if the proceedings had been
brought by the person granting the licence.

194K Exercise of concurrent rights
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This section applies if—

(a) proceedings for infringement of a performer’s rights are brought by the
performer or a licensee; and

(b)  those proceedings relate (wholly or partly) to an infringement in respect
of which the performer and the licensee have concurrent rights of action.

The performer or, as the case may be, the licensee may not, without the leave
of the court, proceed with the proceedings unless the other is either joined as a
plaintiff or added as a defendant.

A performer or licensee who is joined as a plaintiff or added as a defendant
under subsection (2) is not liable for any costs in the proceedings unless that
person takes part in the proceedings.

Subsections (2) and (3) do not affect the granting of interlocutory relief on an
application by a performer or licensee alone.

Whether or not the performer and the licensee are both parties to proceedings
for infringement of a performer’s rights that relate (wholly or partly) to an
infringement in respect of which they have or had concurrent rights of
action,—

(a)  the court must, in assessing damages, take into account—
(i)  the terms of the licence; and

(i1)  any pecuniary remedy already awarded or available to either the
performer or the licensee in respect of the infringement; and

(b)  no account of profits may be directed if an award of damages has been
made, or an account of profits has been directed, in favour of either the
performer or the licensee in respect of the infringement; and

(c)  the court must, if an account of profits is directed, apportion the profits
between the performer and the licensee in the manner that the court con-
siders just, subject to any agreement between them.

The performer must notify any licensee who has concurrent rights before
applying for an order under section 199, and the court may on the application
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of the licensee make any order under that section that it thinks fit, having
regard to the terms of the licence.

In this section, licensee means a licensee under an exclusive performer’s rights
licence.

Cross-heading above section 195 replaced

Replace the cross-heading above section 195 with:
Consent and waiver

Section 195 amended (Consent)
Replace the heading to section 195 with “Consent and waiver”.

In section 195(2), after “consent”, insert “or waiver” in each place.

Section 196 amended (Proceedings for infringement of performers’ rights)

In section 196(3)(b), replace “damages” with “either damages or an account of
profits”.

After section 196(4), insert:

If, in proceedings for infringement of a performer’s property rights, it is proved
or admitted that at the time of the infringement the defendant did not know, and
had no reason to believe, that the acts complained of infringed the performer’s
property rights, the plaintiff is not entitled to damages but, without prejudice to
the award of any other remedy, is entitled to an account of profits.

New section 196A inserted (Proceedings against the Crown)
After section 196, insert:

Proceedings against the Crown

If any employee or agent of the Crown infringes a performer’s rights in a per-
formance, and the infringement is committed with the authority of the Crown,
civil proceedings in respect of the infringement lie against the Crown under the
Crown Proceedings Act 1950 (subject to this Act).

New section 197A and cross-heading inserted
After section 197, insert:

Presumptions

Presumptions relevant to performances
This section applies to proceedings brought under this Act with respect to—
(a) arecording that is a sound recording of a performance:

(b)  acopy of a recording referred to in paragraph (a).


http://legislation.govt.nz/pdflink.aspx?id=DLM346855
http://legislation.govt.nz/pdflink.aspx?id=DLM346855
http://legislation.govt.nz/pdflink.aspx?id=DLM346855
http://legislation.govt.nz/pdflink.aspx?id=DLM346857
http://legislation.govt.nz/pdflink.aspx?id=DLM346857
http://legislation.govt.nz/pdflink.aspx?id=DLM346857
http://legislation.govt.nz/pdflink.aspx?id=DLM346858

Reprinted as at Comprehensive and Progressive Agreement for Trans-
30 December 2018 Pacific Partnership Amendment Act 2018 Part 1 s 36

2

35

(M

2

3)
(1A)

“)

&)
“)

(6)
(6)

36

If a person has previously been identified as the performer of a performance in
accordance with section 170B(1)(c) or (d), it is presumed, until the contrary is
proved,—

(a)  that rights are conferred by this Part in relation to the performance; and

(b) that the person is the person entitled to exercise those rights.

Section 198 amended (Criminal liability for making, dealing with, using,
or copying illicit recordings)
After section 198(1)(c), insert:

(ca) distributes otherwise than in the course of a business to such an extent as
to affect prejudicially the performer; or

In section 198(1), replace “a recording that is, and that the person knows is, an
illicit recording” with ““a specified recording”.

After section 198(1), insert:
In subsections (1) and (4), specified recording means—

(a) an illicit recording, if the person referred to in subsection (1) knows that
the recording is an illicit recording; or

(b) a copy of a sound recording that is made without the performer’s con-
sent, if the person referred to in subsection (1) knows that the copy was
made without that consent.

In section 198(3)(c), replace “or sections 181 to 1917, with “, 181 to 191, and
192A”.

Replace section 198(4) with:

Every person who commits an offence against subsection (1), (2), or (3) is
liable on conviction,—

(a) in the case of an offence against subsection (1), to a fine not exceeding
$10,000 for every specified recording to which the offence relates, but
not exceeding $150,000 in respect of the same transaction, or to impris-
onment for a term not exceeding 5 years:

(b) in the case of an offence against subsection (2), to a fine not exceeding
$150,000 or to imprisonment for a term not exceeding 5 years:

(c) in the case of an offence against subsection (3), to a fine not exceeding
$50,000 or to imprisonment for a term not exceeding 3 months.

After section 198(5), insert:

Section 197A (which relates to presumptions) does not apply to proceedings
for an offence against this section.

Section 199 amended (Order for delivery up in criminal proceedings)
After section 199(3), insert:
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(4) Section 197A (which relates to presumptions) applies in proceedings for an
order under this section.

37  New section 201A inserted (Evidence in proceedings)

After section 201, insert:

201A Evidence in proceedings

(1)  In proceedings for an offence against section 198, whether by way of a hearing
in the first instance or by way of appeal or otherwise, the court may receive an
affidavit as evidence of—

(a) the existence of rights conferred by this Part in relation to a perform-
ance; and
(b) aperson being entitled to exercise those rights.

(2) A party to the proceedings may apply to the court to require a person whose
evidence has been given by affidavit to attend the proceedings for the purposes
of cross-examination; and the court may make an order accordingly.

37A Section 226 amended (Definitions of TPM terms)

(1)  Replace the heading to section 226 with “Interpretation for sections 226A to
226E”.

(2) Insection 226, insert in their appropriate alphabetical order:

30

issuer of the TPM work or issuer of a TPM work means—
(a)  acopyright owner of a TPM work that—
(i)  issued a copy of the TPM work to the public; or
(i) communicated the TPM work to the public; or
(b)  aperson that, under licence from the copyright owner,—
(i)  issued a copy of the TPM work to the public; or
(i) communicated the TPM work to the public
permitted act means an act that—

(a)  is permitted under Part 3 or otherwise does not infringe copyright in the
TPM work; and

(b)  does not infringe any specified performers’ rights in the TPM work

specified performers’ rights means the rights conferred by section 172, or
subpart 4 of Part 9, in respect of a recording that is a sound recording and a
TPM work

Section 37A: inserted, on 26 October 2018, by section 8 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).
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Section 226D amended (When rights of issuer of TPM work do not apply)

In section 226D(2)(a), replace “a permitted act under Part 3" with “a permitted
act”.

Section 37B: inserted, on 26 October 2018, by section 8 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Section 226E amended (User’s options if prevented from exercising
permitted act by TPM)

In section 226E(1), replace “a permitted act under Part 3” with “a permitted
act”.

In section 226E(2), replace “a permitted act under Part 3” with “a permitted
act”.

In section 226E(2), replace “copyright owner or the exclusive licensee” with
“issuer of the TPM work” in each place.

In section 226E(3), replace “if that person” with “if that research is a permitted
act and if that person”.

In section 226E(3)(b)(i), replace “copyright owner or exclusive licensee of the
copyright to the use of” with “issuer of the TPM work to use”.

Section 37C: inserted, on 26 October 2018, by section 8 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Section 226F replaced (Meaning of copyright management information)

Replace section 226F with:

Meaning of copyright management information

In sections 226G, 226H, and 226J, CMI or copyright management informa-
tion means information attached to, or appearing in connection with communi-
cating or making available, a copy of a copyright work that—

(a)  identifies 1 or more of the following:
(i)  the work:
(i1)  the author of the work:
(iii)  the copyright owner:
(iv)  a performer:
(v)  in the case of a film, the director of the film; or

(b) identifies or indicates some or all of the terms and conditions for using
the work, or indicates that the use of the work is subject to terms and
conditions; or

(c) is a number or code that represents any of the information referred to in
paragraph (a) or (b).

Section 37D: inserted, on 26 October 2018, by section 8 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).
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Section 226G amended (Interference with CMI prohibited)
In section 226G(1), replace “, or embodied in,” with “, or appearing in connec-
tion with communicating or making available,”.

Section 37E: inserted, on 26 October 2018, by section 8§ of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Section 226H amended (Commercial dealing in work subject to CMI
interference)

In section 226H(1) and (2)(c), replace “, or embodied in,” with “, or appearing
in connection with communicating or making available,”.

Section 37F: inserted, on 26 October 2018, by section 8 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Section 2261 amended (Contravention of section 226G or 226H)
In section 2261, insert as subsections (2) and (3):

If the copyright management information is or includes information that identi-
fies an author, a director, or a performer (or is a number or code that represents
information that identifies that person), the author, director, or performer (or a
person entitled to exercise that person’s rights under Part 4 or 9) has the same
rights and remedies in relation to a contravention of either of sections 226G
and 226H as an author, a director, or a performer has in respect of an infringe-
ment of the rights conferred by Part 4 or 9.

Subsection (2) does not limit subsection (1).

Section 37G: inserted, on 26 October 2018, by section 8 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Section 226 replaced (Definitions of TPM terms)
Replace section 226 with:

226AAA Overview of provisions relating to technological protection measures

)

2

32

This section is intended only as a guide to the general scheme and effect of
sections 226 to 2260 (the TPM provisions).

The content of the TPM provisions is as follows:

(a)  section 226 defines terms used in the TPM provisions, including a defin-
ition of technological protection measure (TPM) and TPM circumven-
tion device:

(b)  sections 226A to 226AC contain prohibitions related to circumventing a
TPM, including prohibitions against—

(i)  dealing in TPM circumvention devices:
(i1))  providing services to circumvent a TPM:
(i) circumventing an access control TPM:

(c) section 226B relates to the rights of the issuer of a TPM work:
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(d)  section 226C contains offence provisions related to a person contraven-
ing the prohibitions in sections 226A to 226AC:

(e) section 226D provides that certain TPM provisions are to be construed
independently:

(f)  sections 226E to 226L and 2260 contain exceptions from the prohib-
itions in sections 226A to 226AC as follows:

(i)  section 226E contains a general exception for acts that do not
infringe copyright or specified performers’ rights, but that excep-
tion may be modified by regulations made under section
234(1)(qa):

(i1)  sections 226F to 226K contain specific exceptions, including
exceptions related to geographic market segmentation and encryp-
tion research. However, section 226N provides that those excep-

tions may be modified by regulations made under section
234(1)(gb):

(ii1)) section 226L contains an exception for acts permitted by regula-
tions made under section 234(1)(qb):

(iv)  section 2260 contains an exception for acts done by not-for-profit
entities:

(g) section 226M contains a provision about the relationship of certain TPM
provisions with the Crimes Act 1961.

Regulations made for the purpose of section 226E, 226L, or 226N under sec-
tion 234(1)(qa) or (gb) are subject to the provisions contained in section 234(2)
to (6).

Definitions of TPM terms

In sections 226 AAA to 2260 and 234, unless the context otherwise requires,—
access control TPM—

(a) means a technology, device, or component that, in the normal course of
its operation, controls any access to a TPM work; but

(b)  does not include a technology, device, or component that can, in the nor-
mal course of its operation, be circumvented accidentally

archive means a person that maintains an archive (as defined in section 50(1))
archivist includes a person acting on behalf of the archivist
issuer of the TPM work means—
(a)  acopyright owner of a TPM work that—
(1)  1issued a copy of the TPM work to the public; or
(i) communicated the TPM work to the public; or

(b)  aperson that, under licence from the copyright owner,—

33



Comprehensive and Progressive Agreement for Trans- Reprinted as at

Part 1 s 39 Pacific Partnership Amendment Act 2018 30 December 2018

2

39

226A
()

34

(i)  issued a copy of the TPM work to the public; or

(i) communicated the TPM work to the public
librarian includes a person acting on behalf of the librarian
prescribed library has the same meaning as in section 50(1)

specified performers’ rights means the rights conferred by section 172, or
subpart 4 of Part 9, in respect of a recording that is a sound recording and a
TPM work

TPM or technological protection measure means—
(a) anaccess control TPM; or

(b) atechnology, device, or component that, in the normal course of its oper-
ation, prevents or inhibits the infringement of copyright in a TPM work
or of any specified performers’ rights (other than a technology, device,
or component that can, in the normal course of its operation, be circum-
vented accidentally)

TPM circumvention device means a device, product, or component that—

(a) 1s promoted, advertised, or otherwise marketed by or on behalf of a per-
son referred to in section 226A(1) for the purpose of circumventing a
technological protection measure; or

(b)  has no commercially significant purpose or use other than to circumvent
a technological protection measure; or

(c) s solely or primarily designed or produced for the purpose of circum-
venting a technological protection measure

TPM work has the meaning given to it by subsection (2).

A work is a TPM work if—

(a) itis a copyright work; and

(b) it is protected by a technological protection measure; and

(c)  the copyright owner, or a person under licence from the copyright owner,
has—

(1)  issued a copy of the work to the public; or

(i) communicated the work to the public.

Section 226A replaced (Prohibited conduct in relation to technological
protection measure)

Replace section 226A with:

Dealing in TPM circumvention devices

A person (A) must not make, import, sell, distribute, let for hire, offer or
expose for sale or hire, advertise for sale or hire, or otherwise provide a TPM
circumvention device.
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(2)  However, this section applies only if A knows, or has reason to believe, that the
TPM circumvention device will be, or is likely to be, used for the purpose of
circumventing a technological protection measure—

(a) otherwise than in a manner that is permitted under sections 226E to
226L; and

(b)  without the authority of the issuer of the TPM work.

226AB Providing service to circumvent technological protection measures

(1) A person (A) must not provide, or offer to provide, a service to another person
if 1 or more of the following apply:

(a) the service is promoted, advertised, or otherwise marketed by or on
behalf of A for the purpose of circumventing a technological protection
measure:

(b)  the service has no commercially significant purpose or use other than to
circumvent a technological protection measure:

(c)  the service is solely or primarily designed or performed for the purpose
of circumventing a technological protection measure.

(2) However, this section applies only if A knows, or has reason to believe, that the
service will be, or is likely to be, used for the purpose of circumventing a tech-
nological protection measure—

(a) otherwise than in a manner that is permitted under sections 226E to
226L; and

(b)  without the authority of the issuer of the TPM work.

226AC Circumventing access control TPM
(1) A person (A) must not circumvent an access control TPM if—

(a) A knows, or has reason to believe, that A is circumventing an access
control TPM; and

(b) A does not have the authority of the issuer of the TPM work to circum-
vent the access control TPM.

(2) However, this section does not apply if A circumvents the access control TPM
in accordance with any of sections 226E to 226L.

40  Section 226B amended (Rights of issuer of TPM work)
(1)  Repeal section 226B(1).
(2) Insection 226B(2), replace “rights” with “rights and remedies”.

(3) In section 226B(2), replace “section 226A” with “section 226A, 226AB, or
226AC”.

(4)  After section 226B(2), insert:
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The rights that the issuer of a TPM work has under this section do not prevent
or restrict a person from doing an act that the person is allowed to do under any
of sections 226E to 226L.

In section 121(1) as it applies to proceedings for infringement of the rights con-
ferred by this section, the reference to the defendant not knowing or having
reason to believe that copyright existed in the work must be construed as a ref-
erence to not knowing or having reason to believe that the acts complained of
infringed the rights conferred by this section.

In section 226B(4), after “129”, insert “and 197A”.
After section 226B(5), insert:

A performer (A) must be treated as an issuer of the TPM work for the purposes
of this section if—

(a)  the performance is fixed in a sound recording; and
(b) the TPM work is the sound recording; and

(c) A issued a copy of the TPM work to the public or communicated the
TPM work to the public.

Sections 226C to 226J and cross-heading replaced
Replace sections 226C to 226J and the cross-heading above section 226F with:

Offence of contravening section 226A, 226AB, or 226AC

This section applies if a person (A) contravenes section 226A, 226AB, or
226AC in the course of a business.

A commits an offence if,—

(@) in the case of section 226A, A knows that the TPM circumvention
device will be, or is likely to be, used for the purpose of circumventing a
technological protection measure—

(i)  otherwise than in a manner that is permitted under sections 226E
to 226L; and

(i1)  without the authority of the issuer of the TPM work:

(b) in the case of section 226AB, A knows that the service will be, or is
likely to be, used for the purpose of circumventing a technological pro-
tection measure—

(i)  otherwise than in a manner that is permitted under sections 226E
to 226L; and

(1)  without the authority of the issuer of the TPM work:
(c) in the case of section 226AC, A knows that A—
(i)  is circumventing an access control TPM; and
(i1)  is doing so without the authority of the issuer of the TPM work.
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A person who commits an offence under this section is liable on conviction to a
fine not exceeding $150,000 or to a term of imprisonment not exceeding 5
years, or both.

Provisions to be construed independently

The provisions of sections 226E to 226L and 2260, and of any regulations
made under section 234(1)(qa) or (gb), are to be construed independently of
one another so that the fact that an act is not permitted by one provision does
not mean that it is not permitted by another provision.

Acts that do not infringe copyright or specified performers’ rights

Nothing in sections 226A to 226C prevents any person from circumventing a
technological protection measure to enable the person to do an act if the act—

(a) is a permitted act under Part 3 or otherwise does not infringe the copy-
right in the TPM work; and

(b)  does not infringe any specified performers’ rights in the TPM work.

This section does not apply in the prescribed circumstances.

Geographic market segmentation

Nothing in sections 226A to 226C prevents any person from circumventing a
technological protection measure to the extent that the measure controls geo-
graphic market segmentation by preventing, in New Zealand, the playing or
operating of a non-infringing copy.

Subsection (1) does not apply if the playing or operating of the non-infringing
copy infringes copyright or any specified performers’ rights.

In this section, non-infringing copy means a physical copy of the TPM work
that is not an infringing copy.

Compare: Copyright Act 1968 s 10(1) definition of access control technological protection measure
(Aust)

Law enforcement, national security, and performing or exercising other
functions, powers, or duties

Nothing in sections 226A to 226C prevents the Crown (or any person acting on
its behalf) from circumventing a technological protection measure in connec-
tion with anything lawfully done by or on behalf of the Crown for the purposes
of—

(a) law enforcement; or
(b) national security; or

(c) performing or exercising any function, power, or duty under any enact-
ment.

In this section, Crown means—
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(a)  Ministers of the Crown and all departments (within the meaning of sec-
tion 2(1) of the Public Finance Act 1989); and

(b) all Offices of Parliament (within the meaning of section 2(1) of the Pub-
lic Finance Act 1989); and

(c) all statutory entities (within the meaning of section 10(1) of the Crown
Entities Act 2004); and

(d) the Reserve Bank of New Zealand.
Compare: Copyright Act 1968 s 116AN(7) (Aust)

226H Encryption research
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Nothing in sections 226A to 226C prevents any person from circumventing a
technological protection measure to enable the person to undertake encryption
research if—

(a)  that person is—

(i)  engaged in a course of study at an educational establishment in
the field of encryption technology; or

(i1)) employed, trained, or experienced in the field of encryption tech-
nology; and

(b) that person has taken all reasonable steps to obtain permission from the
issuer of the TPM work to circumvent the technological protection
measure for the purpose of the research; and

(c) the research will not infringe copyright or any specified performers’
rights.

In this section,—

encryption research means identifying and analysing flaws and vulnerabilities
of encryption technology

encryption technology means the scrambling and descrambling of information
using mathematical formulae or algorithms.

Embedded computer program that involves use of goods or services

This section applies if a TPM work is a computer program that is embedded in
a machine or device.

Nothing in sections 226A to 226C prevents any person from circumventing a
technological protection measure to enable the person to circumvent a restric-
tion on the use of goods or services in relation to the machine or device if the
use of the goods or services—

(a)  does not infringe the copyright in the TPM work; and

(b)  does not infringe any specified performers’ rights.
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In this section, goods means goods other than the TPM work.

Compare: Copyright Act 1968 s 10(1) definition of access control technological protection measure
(Aust)

Computer programs that are no longer supported by remote server

This section applies in relation to a computer program that requires a network
connection to a remote server to enable some or all of its functionality and that
is no longer supported by a remote server.

Nothing in sections 226A to 226C prevents any person from circumventing a
technological protection measure to enable the person to do an act if the act—

(a) relates to a copy of the computer program that is not an infringing copy;
and

(b)  will not infringe the copyright in the computer program; and
(c)  will not infringe any specified performers’ rights; and

(d)  will be done for the sole purpose of enabling functionality of the com-
puter program that is lost because the computer program is no longer
supported by a remote server.

226K Other acts relating to computers

(M

2

3)

Nothing in sections 226A to 226C prevents any person from circumventing a
technological protection measure to enable the person to do an act referred to
in subsection (2), (3), or (4).

Achieving interoperability of computer programs
An act under this subsection—
(a)  must relate to a computer program (the original program); and

(b) must not infringe the copyright in the original program or the TPM
work; and

(c)  must not infringe any specified performers’ rights; and

(d)  must relate to elements of the original program or the TPM work that
will not be readily available to the person before the circumvention
occurs; and

(e)  must be done for the sole purpose of—

(i)  achieving interoperability of an independently created computer
program with the original program or any other program; or

(i1))  accessing the TPM work using an independently created computer
program that is interoperable with the original program.

Testing, investigating, or correcting security of computers or networks
An act under this subsection—

(a) must relate to a copy of a computer program that is not an infringing
copy; and
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(b)  must not infringe the copyright in the computer program; and
(c)  must not infringe any specified performers’ rights; and

(d)  must be done for the sole purpose of testing, investigating, or correcting
the security of a computer, computer system, or computer network; and

(e) must be done with the permission of the owner of the computer, com-
puter system, or computer network.

Protecting privacy
(4)  An act under this subsection—
(a) must relate to a copy of a work that is not an infringing copy; and
(b)  must not infringe the copyright in the work; and
(c)  must not infringe any specified performers’ rights; and

(d)  must be done for the sole purpose of identifying and disabling a capabil-
ity to collect or disseminate personal information (as defined in section
2(1) of the Privacy Act 1993).

Compare: Copyright Act 1968 s 116AN(3), (5), (6) (Aust)

226L Non-infringing acts expressly permitted by regulations

(1)  Nothing in sections 226A to 226C prevents any person from circumventing a
technological protection measure to enable the person to do any act that is per-
mitted by regulations made for the purposes of this section.

(2)  Subsection (1) is subject to the terms and conditions (if any) that are prescribed
by those regulations.

(3)  See section 234(3) (which provides that the regulations must not permit a per-
son to circumvent a TPM to enable the person to do an act that infringes copy-
right or a specified performer’s right).

226M Relationship with Crimes Act 1961

Nothing in sections 226E to 226L or 2260, or in regulations made under sec-
tion 234(1)(qa) or (gb), confers an authorisation on a person for the purposes of
sections 248 to 252 of the Crimes Act 1961.

226N Sections 226F to 226K apply subject to prescribed modifications

(1)  Sections 226F to 226K are subject to regulations made for the purposes of this
section.

(2) Those regulations may provide that, subject to any conditions stated in the
regulations, any of sections 226F to 226K—

(a)  donot apply; or

(b) apply with the modifications or additions (or both) that are specified in
the regulations.
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3)

226P
(D

See section 234(3) (which provides that the regulations must not permit a per-
son to circumvent a TPM to enable the person to do an act that infringes copy-
right or a specified performer’s right).

Application of provisions to not-for-profit entities

For the purposes of section 226B, sections 226A, 226AB, and 226AC do not
apply to an act done by any of the persons specified in subsection (3) if the act
was done—

(a) in good faith in the performance or exercise of the functions, powers, or
duties of a person referred to in subsection (3)(a) to (d); and

(b)  without knowing that the act infringed the rights conferred by section
226B.

For the purposes of section 226C, sections 226A, 226AB, and 226AC do not
apply to an act done by any of the persons specified in subsection (3) if the act
was done in the performance or exercise of the functions, powers, or duties of a
person referred to in subsection (3)(a) to (d).

The persons are—

(a) an educational establishment:
(b) anarchive:

(c) aprescribed library:

(d) a broadcaster (within the meaning of section 2(1) of the Broadcasting
Act 1989)—

(i)  that is wholly owned by the Crown (within the meaning of section
2(1) of the Public Finance Act 1989); and

(i1)  whose business is not carried on for the pecuniary profit of any
person:

(e) a person who is acting on behalf of a person referred to in any of para-
graphs (a) to (d).

Rights management information

Definitions of RMI terms

In this section and in sections 226Q to 226U, unless the context otherwise
requires,—

relevant person, in relation to rights management information, means—

(a) the person (A) who authorises or instigates the information being
attached to, or appearing in connection with, the copy of the copyright
work; or

(b)  the successor in title to A’s interest in the copyright in the copyright
work or in any rights conferred by Part 4 or 9
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RMI or rights management information means information attached to, or
appearing in connection with communicating or making available, a copy of a
copyright work that—

(a) identifies 1 or more of the following:
(i)  the work:
(i1)  the author of the work:
(ii1))  the copyright owner:
(iv) a performer:
(v)  in the case of a film, the director of the film; or

(b) identifies or indicates some or all of the terms and conditions for using
the work, or indicates that the use of the work is subject to terms and
conditions; or

(c) is a number or code that represents any of the information referred to in
paragraph (a) or (b).

In sections 226R to 226U, a person imports a copy of a copyright work or
rights management information if the person imports the copy or information
into New Zealand otherwise than for that person’s private and domestic use.

226Q Interference with RMI

)

2

A person (A) must not remove or modify any rights management information
that is attached to, or appears in connection with communicating or making
available, a copy of a copyright work.

However, subsection (1) does not apply if—

(@) A has the authority of the relevant person to remove or modify the rights
management information; or

(b) A does not know, and has no reason to believe, that the removal or modi-
fication will induce, enable, facilitate, or conceal an infringement of the
copyright in the work or any rights conferred by Part 4 or 9.

226R Dealing in RMI that has been modified

)

2

42

A person (A) must not distribute or import rights management information if
the rights management information has been modified without the authority of
the relevant person.

However, subsection (1) does not apply if—

(@) A has the authority of the relevant person to distribute or import the
modified rights management information; or

(b) A does not know that the rights management information has been modi-
fied without the authority of the relevant person; or

(c) A does not know, and has no reason to believe, that distributing or
importing the modified rights management information will induce,
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226T
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enable, facilitate, or conceal an infringement of the copyright in a copy-
right work or any rights conferred by Part 4 or 9.

Dealing in work subject to RMI interference

A person (A) must not distribute, import, communicate, or make available to
the public a copy of a copyright work if any rights management information
attached to, or appearing in connection with communicating or making avail-
able, the copy of the work has been removed or modified without the authority
of the relevant person.

However, subsection (1) does not apply if—

(a) A has the authority of the relevant person to carry out the act that would
otherwise be prohibited by subsection (1); or

(b) A does not know that the rights management information has been
removed or modified without the authority of the relevant person; or

(c) A does not know, and has no reason to believe, that distributing, import-
ing, communicating, or making available to the public the copy of the
work will induce, enable, facilitate, or conceal an infringement of the
copyright in the work or any rights conferred by Part 4 or 9.

Rights and remedies for contravention of sections 226Q to 226S

A copyright owner or an exclusive licensee of a copyright work has the same
rights and remedies in relation to a contravention of any of sections 226Q to
2268 as a copyright owner has in respect of an infringement of copyright.

If the rights management information is or includes information that identifies
an author, a director, or a performer (or is a number or code that represents
information that identifies that person), the author, director, or performer (or a
person entitled to exercise that person’s rights under Part 4 or 9) has the same
rights and remedies in relation to a contravention of any of sections 226Q to
226S as an author, a director, or a performer has in respect of an infringement
of the rights conferred by Part 4 or 9.

Subsection (2) does not limit subsection (1).

In section 121(1), as it applies to proceedings for infringement of the rights
conferred by this section, the reference to the defendant not knowing or having
reason to believe that copyright existed in the work must be construed as a ref-
erence to not knowing or having reason to believe that the acts complained of
infringed the rights conferred by this section.

226U Offence of contravening sections 226Q to 226S

(1

2

This section applies if a person (A) contravenes any of sections 226Q to 226S
in the course of a business.

A commits an offence if —
(a) in the case of section 226Q,—
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(i) A knowingly removes or modifies the rights management infor-
mation; and

(i1)) A knows that the removal or modification will induce, enable,
facilitate, or conceal an infringement of the copyright in the copy-
right work or any rights conferred by Part 4 or 9:

(b) in the case of section 226R,—

(i) A knowingly distributes or imports the rights management infor-
mation; and

(i1)) A knows that distributing or importing the information will
induce, enable, facilitate, or conceal an infringement of the copy-
right in the copyright work or any rights conferred by Part 4 or 9:

(c) in the case of section 226S,—

(i) A knowingly distributes, imports, communicates, or makes avail-
able to the public the copy of the copyright work; and

(i) A knows that distributing, importing, communicating, or making
available the copy of the work will induce, enable, facilitate, or
conceal an infringement of the copyright in the work or any rights
conferred by Part 4 or 9.

(3) A person who commits an offence under subsection (2) is liable on conviction
to a fine not exceeding $150,000 or to a term of imprisonment not exceeding 5
years, or both.

Protection of encrypted programme-carrying satellite and cable signals

226V Definitions

(1) In this section and sections 226W to 226ZA, unless the context otherwise
requires,—

cable signal means an encrypted programme-carrying cable signal that has
been broadcast

decoding device or system means a tangible or an intangible device, product,
component, or system—

(a) thatis intended to be used to assist in decoding a satellite signal or cable
signal; or

(b)  that is primarily of assistance in decoding a satellite signal or cable sig-
nal; or

(c) the principal function of which is solely to assist in decoding a satellite
signal or cable signal

lawful distributor, in relation to a satellite signal or a cable signal, means a
person that has the right in relation to New Zealand to distribute the signal and
authorise its decoding
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satellite signal means an encrypted programme-carrying satellite signal that
has been broadcast.

In this section, a signal is broadcast if—

(a)  visual images, sounds, or other information is transmitted electronically;
and

(b)  the signal—
(1)  is transmitted for simultaneous reception by members of the pub-
lic and is capable of being lawfully received by them; or

(i)  is transmitted at a time determined solely by the person making
the transmission for presentation to members of the public; and

(c) inthe case of a signal transmitted on the Internet, the transmission—
(i)  takes place simultaneously on the Internet and by other means; or
(i)  is a concurrent transmission of a live event; or

(ii1)) is a transmission of a film or sound recording forming part of a
programme service that is offered by the person responsible for
making the transmission and that involves programmes being
transmitted at scheduled times determined by that person.

For the purposes of subsection (2)(b)(i), an encrypted signal is capable of being
lawfully received by members of the public only if decoding devices or sys-
tems have been made available to members of the public by or with the author-
ity of the person making the transmission or the person providing the contents
of the transmission.

226W Prohibited dealing in decoding devices or systems relating to satellite

(M

2

signals

A person (A) must not make, import, export, sell, distribute, let for hire, offer
or expose for sale or hire, or advertise for sale or hire a decoding device or sys-
tem if A knows or has reason to believe that—

(a) itis intended to be used to assist in the unauthorised decoding of a satel-
lite signal; or

(b) it is primarily of assistance in the unauthorised decoding of a satellite
signal; or

(c) its principal function is solely to assist in the unauthorised decoding of a
satellite signal.

In this section, the decoding of a satellite signal is unauthorised if the decod-
ing is without the authorisation of the lawful distributor.
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226X Prohibited receipt and decoding of satellite signals or distribution of

decoded satellite signals

A person (A) must not receive and decode, or further distribute, a satellite sig-
nal if A knows that it is being or has been decoded without the authorisation of
the lawful distributor.

226Y Prohibited conduct in relation to cable signals

(M

2

3)

226Z
(D

2

3)

A person (A) must not make, import, export, sell, distribute, let for hire, offer
or expose for sale or hire, or advertise for sale or hire equipment if A knows
that the equipment is intended to be used in the unauthorised reception of a
cable signal.

A person (A) must not receive, or assist another person to receive, a cable sig-
nal if A knows that the reception of the signal is unauthorised.

In this section, reception of a cable signal is unauthorised if the reception is
without the authorisation of the lawful distributor.

Civil remedies for contravention of sections 226W to 226Y
This section applies to a person (B) who—

(a) has an interest in a satellite signal or its content or is the lawful distribu-
tor of a cable signal; and

(b)  has suffered loss or damage as a result of the contravention of any of
sections 226W to 226Y.

B—

(a)  has the same rights and remedies in relation to a contravention of any of
sections 226W to 226Y as a copyright owner has in respect of an
infringement of copyright; and

(b)  has the same rights under section 122 in relation to any decoding device
or system, or equipment referred to in section 226Y, as a copyright
owner has in relation to an infringing copy.

Section 134 applies, with all necessary modifications, in relation to the disposal
of anything delivered up under subsection (2)(b).

2267ZA Offence for contravention of section 226W or 226X

(M

2

3)

46

A person who contravenes section 226W in the course of a business commits
an offence and is liable on conviction to a fine not exceeding $150,000 or to a
term of imprisonment not exceeding 5 years, or both.

A person who contravenes section 226W otherwise than in the course of a
business commits an offence and is liable on conviction to a fine not exceeding
$5,000.

A person who contravenes section 226X commits an offence and is liable on
conviction to a fine not exceeding $5,000.
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43
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2
2

Fraudulently receiving programmes and unauthorised reception of
transmissions

Section 228 amended (Rights and remedies in respect of apparatus, etc, for
unauthorised reception of transmissions)

In section 228(2)(b), delete “or section 132”.

Section 234 amended (Regulations)
After section 234(q), insert:

(qa) prescribing circumstances for the purposes of section 226E(2) (whether
by reference to classes of persons, acts, works, or technological protec-
tion measures or otherwise):

(gb) prescribing matters for the purposes of sections 226L and 226N:
In section 234, insert as subsections (2) to (6):

Regulations may be made under subsection (1)(qa) and (gb) only on the recom-
mendation of the Minister, and the Minister may make a recommendation only
if the Minister—

(a)  has consulted the persons or representatives of the persons that the Min-
ister considers will be substantially affected by the regulations, and those
persons have had the opportunity to comment to the Minister; and

(b)  has considered those comments; and
(c)  has had regard to the effect of the regulations on—

(i)  the issue to the public of copies of works or the communication to
the public of works (in each case, particularly in digital form); and

(i1))  the use of works that do not infringe copyright in the work or spe-
cified performers’ rights; and

(d) in the case of subsection (1)(qa), is satisfied that the regulations are
necessary or desirable in order to prevent section 226E(1) from applying
in inappropriate circumstances, having regard to whether the regulations
may cause any actual or likely adverse impact on the use of a copy of a
work that does not infringe the copyright in the work or any specified
performers’ rights; and

(e) in the case of subsection (1)(gb), is satisfied that the regulations are
necessary or desirable in order to—

(i)  provide more certainty about the circumstances in which a techno-
logical protection measure may be circumvented (without infring-
ing copyright in the TPM work or any specified performers’
rights); or

(i) prevent any of sections 226F to 226K from applying in inappro-
priate circumstances, having regard to the matter specified in
paragraph (d).
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Regulations made under subsection (1)(qb) must not have the effect of permit-
ting a person to circumvent a technological protection measure to enable the
person to do an act that—

(a) infringes the copyright in the TPM work; or
(b) infringes any specified performers’ rights.

If the Minister makes a recommendation under subsection (2), the Minister’s
reasons for making the recommendation (including why the regulations are
appropriate) must be published together with the regulations.

A failure to comply with subsection (2)(a) or (b) does not affect the validity of
any regulations made under subsection (1)(qa) or (gb).

The explanatory note of regulations made under subsection (1)(qa) or (gqb)
must indicate that—

(a) they are a confirmable instrument under section 47B of the Legislation
Act 2012; and

(b) they are revoked at a time stated in the note, unless earlier confirmed by
an Act of Parliament; and

(c) the stated time is the applicable deadline under section 47C(1)(a) or (b)
of that Act.
Schedule 1 amended

In Schedule 1, above clause 1, insert:

Part 1
Provisions relating to Act as enacted
In Schedule 1, clause 1(1) to (4), replace “schedule” with “Part” in each place.
In Schedule 1, clause 3(3), replace “schedule” with “Part”.
In Schedule 1, clause 4(3), replace “schedule” with “Part”.

In Schedule 1, after the cross-heading above clause 17, insert:

Clauses 17 to 19 subject to Part 2

Clauses 17 to 19 are subject to Part 2 of this schedule.
In Schedule 1, repeal clause 17(2)(b).

In Schedule 1, replace clause 17(2)(d)(ii) with:

(i1))  if the work was made, but unpublished, before commencement,
copyright exists until—

(A) the end of the period of 70 years from the end of the calen-
dar year in which the new copyright provisions come into
force; or
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(B) if the work is first made available to the public (within the
meaning of section 22(4)) during the period of 50 years
from the end of the calendar year in which the new copy-
right provisions come into force, the end of the period of 70
years from the end of the calendar year in which the work is
first made available to the public; and

(8)  In Schedule 1, clause 18(2)(d), replace “50” with “70”.
(9) In Schedule 1, after clause 43, insert:

Part 2

Provisions relating to Comprehensive and Progressive Agreement
for Trans-Pacific Partnership Amendment Act 2018

Subpart 1—Copyright

44  Interpretation
In this subpart, unless the context otherwise requires,—

commencement means the date on which the TPP copyright duration provi-
sions come into force

TPP copyright duration provisions means the provisions of Part 1 of the
Comprehensive and Progressive Agreement for Trans-Pacific Partnership
Amendment Act 2018.

45  Duration of copyright in works generally

(1)  If copyright exists in a work immediately before commencement, the duration
of copyright in the work is determined in accordance with this Act (as amended
by the TPP copyright duration provisions).

Example

A literary work is created by person A on 1 February 1995, the work is published
on 1 February 2000, and person A dies on 1 February 2010.

Copyright in the work expires from the end of 31 December 2080 (that is, 70 years
from the end of the calendar year in which the author dies). See section 22.

(2) If copyright comes into existence in a work on or after commencement, the
duration of copyright in the work is determined in accordance with this Act (as
amended by the TPP copyright duration provisions).

Example

A sound recording is made on 1 June 2020 and is first made available to the public
by an authorised act on 1 June 2025.

Copyright in the work expires from the end of 31 December 2095 (that is, 70 years
from the end of the calendar year in which the work is first made available to the
public by an authorised act). See section 23.
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50

If copyright has expired in a work before commencement, the provisions of
this Act (as amended by the TPP copyright duration provisions) do not apply to
revive copyright in the work.

Example

A literary work is created by person B on 1 September 1964, the work is published
in October 1964, and person B dies in November 1964.

Copyright in the work expires from the end of 31 December 2014 (that is, 50 years
from the end of the calendar year in which the author dies). See section 22 as in
force before commencement.

Despite subclause (1), the duration of copyright in a work is determined in
accordance with clause 46 if—

(a)  copyright exists in the work immediately before commencement; and

(b)  copyright in the work would, but for the TPP copyright duration provi-
sions, have expired within 8 years of commencement; and

(c)  the duration of copyright in the work would, immediately before com-
mencement, have been determined in accordance with any of the follow-
ing provisions:

(i)  section 22:

(1)  section 23:

(ii1)  section 28(2)(b):

(iv) clause 17(2)(b) of this schedule:
(v)  clause 17(2)(d) of this schedule.

Duration of copyright in certain works

The duration of copyright in a work referred to in clause 45(4) is determined in
accordance with this Act (as amended by the TPP copyright duration provi-
sions) except that each reference to 70 years in each of the following provi-
sions must be read as a reference to 60 years:

(a)  section 22(1) to (3):

(b)  section 23(1):

(c)  section 28(2)(b):

(d) clause 17(2)(d)(ii) of this schedule.

Example

A literary work is created by person C on 1 May 1961, the work is published on
1 May 1968, and person C dies on 1 May 1970.

Copyright in the work expires from the end of 31 December 2030 (that is, 60 years
from the end of the calendar year in which the author dies) because—

. copyright exists in the work immediately before commencement; and
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J copyright in the work would, but for the TPP copyright duration provisions,
have expired at the end of 31 December 2020 (that is, within 8 years of
commencement); and

. the duration of copyright in the work would, immediately before commence-
ment, have been determined in accordance with section 22.

Subpart 2—Performers’ rights
Interpretation

Interpretation
In this subpart, unless the context otherwise requires,—

commencement means the date on which the WIPO performers’ rights provi-
sions come into force

performer’s rights means the rights of a performer conferred by Part 9 of this
Act

WIPO performers’ rights provisions means the provisions of Part 1 of the
Comprehensive and Progressive Agreement for Trans-Pacific Partnership
Amendment Act 2018.

Application

Application

If a performance is given on or after commencement, Part 9 (as amended by
the WIPO performers’ rights provisions) applies to any act done on or after
commencement in relation to that performance.

If a performance is given before commencement, Part 9 (as in force immedi-
ately before commencement) continues to apply to any act done on or after
commencement in relation to that performance.

Despite subclause (2), if Part 9 (as in force immediately before commence-
ment) would not have applied to an act done, or a performance given, before
commencement, subclause (2) and Part 9 do not apply to the act or the per-
formance.

This clause is subject to clauses 49 and 50.
Duration

Duration of performers’ rights generally

If a performer’s rights exist immediately before commencement, the duration
of the rights is determined in accordance with section 193 of this Act (as
amended by the WIPO performers’ rights provisions).
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(2) If a performer’s rights come into existence on or after commencement, the
duration of the rights is determined in accordance with section 193 of this Act
(as amended by the WIPO performers’ rights provisions).
(3) If a performer’s rights have expired before commencement, the WIPO per-
formers’ rights provisions do not apply to revive the rights.
(4) Despite subclause (1), the duration of a performer’s rights is determined in
accordance with clause 50 if—
(a)  the performer’s rights exist immediately before commencement; and
(b)  the performer’s rights would, but for the WIPO performers’ rights provi-
sions, have expired within 8 years after commencement; and
(c)  the duration of the performer’s rights would, immediately before com-
mencement, have been determined in accordance with section 193 (as in
force immediately before commencement).
50  Duration of certain performers’ rights
(1)  If the conditions of clause 49(4) are satisfied in relation to a performer’s rights,
this clause determines the duration of the rights.
(2) The duration of the rights is determined in accordance with section 193 (as

52

amended by the WIPO performers’ rights provisions) except that each refer-
ence to 70 years in that section must be read as a reference to 60 years.

Section 44(9): amended, on 26 October 2018, by section 9(1) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 44(9): amended, on 26 October 2018, by section 9(2) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 44(9): amended, on 26 October 2018, by section 9(3) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 44(9): amended, on 26 October 2018, by section 9(4) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 44(9): amended, on 26 October 2018, by section 9(5) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 44(9): amended, on 26 October 2018, by section 9(6) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 44(9): amended, on 26 October 2018, by section 9(7) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 44(9): amended, on 26 October 2018, by section 9(8) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 44(9): amended, on 26 October 2018, by section 9(9) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 44(9): amended, on 26 October 2018, by section 9(10) of the Trans-Pacific Partnership
Agreement (CPTPP) Amendment Act 2018 (2018 No 41).


http://legislation.govt.nz/pdflink.aspx?id=LMS54782
http://legislation.govt.nz/pdflink.aspx?id=LMS54782
http://legislation.govt.nz/pdflink.aspx?id=LMS54782
http://legislation.govt.nz/pdflink.aspx?id=LMS54782
http://legislation.govt.nz/pdflink.aspx?id=LMS54782
http://legislation.govt.nz/pdflink.aspx?id=LMS54782
http://legislation.govt.nz/pdflink.aspx?id=LMS54782
http://legislation.govt.nz/pdflink.aspx?id=LMS54782
http://legislation.govt.nz/pdflink.aspx?id=LMS54782
http://legislation.govt.nz/pdflink.aspx?id=LMS54782

Reprinted as at Comprehensive and Progressive Agreement for Trans-

30 December 2018 Pacific Partnership Amendment Act 2018 Part 3 s 50
Part 2
Amendments to Customs and Excise Act 1996
[Repealed]

45

46

47

48

49

50
(1

2

3)

Part 2: repealed, on 26 October 2018, by section 10 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Principal Act

[Repealed]

Section 45: repealed, on 26 October 2018, by section 10 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Section 119 amended (Application for Customs ruling)

[Repealed]

Section 46: repealed, on 26 October 2018, by section 10 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Section 120 amended (Making of Customs ruling)

[Repealed]

Section 47: repealed, on 26 October 2018, by section 10 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Section 122 amended (Effect of Customs ruling)

[Repealed]

Section 48: repealed, on 26 October 2018, by section 10 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Part 3
Amendments to Dairy Industry Restructuring Act 2001

Principal Act

This Part amends the Dairy Industry Restructuring Act 2001 (the principal
Act).

Section 5 amended (Interpretation)

In section 5(1), definition of designated market, replace paragraph (b) with:
(b) for all other export licences, a market listed in Schedule SA

In section 5(1), definition of eligible participant, paragraph (b), after “period”,
insert “(subject to subsection (3))”.

In section 5(1), insert in their appropriate alphabetical order:

Official Organic Assurance Programme means the Ministry’s programme
known as the Official Organic Assurance Programme as in effect from time to
time
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US TPP organic butter exports means exports to the United States of Amer-
ica of any product under the terms of the tariff-rate quota referred to in the item
relating to organic butter in Part 2 of Schedule SA

US TPP rights means rights in respect of the United States of America given
by the terms of any of the tariff-rate quotas referred to in Part 2 of Schedule SA

After section 5(2), insert:

In respect of US TPP organic butter exports, in paragraph (b) of the definition
of eligible participant in subsection (1), references to milk solids are to be read
as being limited to milk solids that are collected from a farmer who—

(a) is a participant in the Official Organic Assurance Programme; and

(b)  has produced, and has at all times otherwise dealt with, the milk solids in
accordance with the programme (whether or not the milk solids are
intended for export, or for use in the production of other products for
export, to a market covered by the programme).

New section 5A inserted (Transitional, savings, and related provisions)

After section 5, insert:

Transitional, savings, and related provisions

The transitional, savings, and related provisions set out in Schedule 1 have
effect according to their terms.

Section 26 amended (Later allocation of export licences)
In section 26(1)(b) to (d), before “Schedule SA”, insert “Part 1 of”.
After section 26(1)(d), insert:

(e) any US TPP rights (or any increases in US TPP rights) that become
available at any time, except anything to which section 27A(2) applies.

In section 26(2), replace “Following the expiry of the initial and interim licen-
ces, export licences” with “Export licences (other than initial or interim licen-
ces)”.

Section 27A amended (Increases or reductions in rights to export to
designated markets after initial period)

In the heading to section 27A, after “period”, insert “, etc”.

After section 27A(1), insert:

This section also applies if there is an increase or reduction in US TPP rights
that are not allocated in an existing export licence.

New Schedule 1 inserted

Insert the Schedule 1 set out in Schedule 2 of this Act as the first schedule to
appear after the last section of the principal Act.


http://legislation.govt.nz/pdflink.aspx?id=DLM106759
http://legislation.govt.nz/pdflink.aspx?id=DLM106759
http://legislation.govt.nz/pdflink.aspx?id=DLM108991
http://legislation.govt.nz/pdflink.aspx?id=DLM108991
http://legislation.govt.nz/pdflink.aspx?id=DLM108991
http://legislation.govt.nz/pdflink.aspx?id=DLM1124170
http://legislation.govt.nz/pdflink.aspx?id=DLM1124170

Reprinted as at Comprehensive and Progressive Agreement for Trans-
30 December 2018 Pacific Partnership Amendment Act 2018 Part 3 s 55

55 Schedule SA amended
(1)  After the Schedule 5A heading, insert:

Part 1
Exports other than exports under Trans-Pacific Partnership
Agreement
(2)  In Schedule 5A, after the item relating to the Dominican Republic, insert:

Part 2
Exports under Trans-Pacific Partnership Agreement

In the following table, a reference to a numbered paragraph is to that numbered
paragraph of the Trans-Pacific Partnership Agreement (done at Auckland on
4 February 2016), Annex 2-D, United States Appendix A, Tariff Rate Quotas
of the United States as that numbered paragraph may be amended, modified, or
replaced (wholly or partly and with or without modifications) from time to

time.

Market Product Further product description

United States of Cheese Product that falls within paragraph 28(e), only including
America those quantities for which designated importer import

licences are issued in accordance with United States of
America law, and not including product that is destined for
import into the United States of America other than under
the terms of the tariff-rate quota given by paragraph 28(b),
and not including product that is destined for import into the
United States of America under that tariff-rate quota but
which will not count towards the quantities specified in
paragraph 28(b) because of paragraph 28(d).

United States of Skim milk Product that falls within paragraph 29(d), only including

America powder those quantities for which designated importer import
licences are issued in accordance with United States of
America law, and not including product that is destined for
import into the United States of America other than under
the terms of the tariff-rate quota given by paragraph 29(b),
and not including product that is destined for import into the
United States of America after the Year 19 referred to in

paragraph 29(b).
United States of Whole milk Product that falls within paragraph 30(d), only including
America powder those quantities for which designated importer import

licences are issued in accordance with United States of
America law, and not including product that is destined for
import into the United States of America other than under
the terms of the tariff-rate quota given by paragraph 30(b),
and not including product that is destined for import into the
United States of America after the Year 29 referred to in
paragraph 30(b).

United States of Concentrated Product that falls within paragraph 31(d), only including

America milk those quantities for which designated importer import
licences are issued in accordance with United States of
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Market

United States of
America

United States of
America

United States of
America

United States of
America

Product

Creams

Butter and
butter
substitutes

Organic
butter

Other dairy
products

Schedule SB amended
In Schedule 5B, after clause 3, insert:

Further product description

America law, and not including product that is destined for
import into the United States of America other than under
the terms of the tariff-rate quota given by paragraph 31(b).

Product that falls within paragraph 32(d), only including
those quantities for which designated importer import
licences are issued in accordance with United States of
America law, and not including product that is destined for
import into the United States of America other than under
the terms of the tariff-rate quota given by paragraph 32(b).

Product that falls within paragraph 33(e), only including
those quantities for which designated importer import
licences are issued in accordance with United States of
America law, and not including product that is destined for
import into the United States of America other than under
the terms of the tariff-rate quota given by paragraph 33(b)
and (c).

Product that falls within paragraph 34(e), only including
those quantities for which designated importer import
licences are issued in accordance with United States of
America law, and not including product that is destined for
import into the United States of America other than under
the terms of the tariff-rate quota given by paragraph 34(b)
and (c).

Product that falls within paragraph 35(d), only including
those quantities for which designated importer import
licences are issued in accordance with United States of
America law, and not including product that is destined for
import into the United States of America other than under
the terms of the tariff-rate quota given by paragraph 35(b).

In respect of US TPP organic butter exports,—

(@) in clauses 1 and 2, references to milk solids are to be read as being
limited to milk solids that are collected from a dairy farmer who—

(i)  is a participant in the Official Organic Assurance Programme; and

(i1))  has produced, and has at all times otherwise dealt with, the milk
solids in accordance with the programme (whether or not the milk
solids are intended for export, or for use in the production of other
products for export, to a market covered by the programme); and

(b)  the collection data required by clause 3 are limited accordingly.

30 December 2018
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Part 4

Amendment to Hazardous Substances and New Organisms Act 1996

57

58
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©)

59

60

Principal Act

This Part amends the Hazardous Substances and New Organisms Act 1996 (the
principal Act).

Section 59 amended (Time limits and waivers)

After section 59(5), insert:

If the relevant CPTPP or TPP provision applies to an application to which sub-
section (1)(c) applies, the Authority must act under subsection (5) to extend (or
further extend) the time limit given by subsection (1)(c) as the Authority con-
siders appropriate to give effect to the relevant CPTPP or TPP provision.

An extension given for the purposes of subsection (6) applies for all submis-
sions.

In subsection (6), relevant CPTPP or TPP provision means—

(a) Article 8.7.14 of the Trans-Pacific Partnership Agreement (done at
Auckland on 4 February 2016) (technical barriers to trade: transparency:
periods to comment on proposals):

(b)  that provision as incorporated into the Comprehensive and Progressive
Agreement for Trans-Pacific Partnership, done at Santiago, Chile, on
8 March 2018, by Article 1.1 of that agreement.

Subsection (4) does not apply where the Authority is acting under subsection
(5) for the purposes of subsection (6).

Section 58: amended, on 26 October 2018, by section 11(1) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 58: amended, on 26 October 2018, by section 11(2) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Part S
Amendments to Legislation Act 2012

Principal Act
This Part amends the Legislation Act 2012 (the principal Act).

Section 3 amended (Purposes)
After section 3(e), insert:

(ea) to provide for the publishing, to help meet international transparency
obligations, of copies of and links to certain subordinate legislation:
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61  Section 4 amended (Interpretation)

(1) In section 4, definition of legislative instrument, paragraph (c), replace “this
Act” with “Part 2”.

(2) In section 4, definition of reprint, paragraph (b), replace “this Act” with
“Part 2”.

62  Section 13 amended (Complying with requirement to publish or notify in
Gazette by publishing and notifying under this Act)

(1)  Inthe heading to section 13, replace “Act” with “Part”.

(2) Insection 13(2), replace “Act” with “Part”.

63  New Part 2A inserted

After Part 2, insert:

Part 2A

Publishing, for international transparency, of copies of and links to

36A

36B
(D

2

3)

58

certain subordinate legislation

Purpose, overview, and definitions

Purpose of this Part

The purpose of this Part is to help New Zealand meet its international transpar-
ency obligations.

Overview of this Part

This Part applies to instruments if—

(a) they are made under an enactment by a Minister of the Crown or a cen-
tral government entity, and have a significant legislative effect; and

(b) they are not published (under Part 2) as, or as if they were, legisla-
tive instruments; and

(c)  publication under this Part of copies of them, and links to them, would
help New Zealand meet its international transparency obligations.

This Part—

(a) requires copies of the instruments to be published on the maker’s web-
site, if no other enactment requires that; and

(b)  requires to be in or with the copies, as so published, all the details neces-
sary or desirable for meeting all applicable international transparency
obligations; and

(c) requires links to them, as so published, to be forwarded to the Chief Par-

liamentary Counsel, and published on the central website.

This section is only a general guide to this Part.
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36C Instrument, and other terms, defined

(1

2

Instrument, in this Part, means an instrument—

(a)  that is made under an enactment by a Minister of the Crown or a central
government entity (even if the Minister or entity is performing a statutor-
ily independent function); and

(b) that has, or a portion of which has, under section 39 (read with the rela-
ted sections 37 and 40), a significant legislative effect; and

(c) thatis related to international transparency obligations (because the pub-
lishing under this Part of copies of and links to the instrument would
help meet those obligations); and

(d) that is not, and is not an instrument published (under section 14, or
another enactment) as if it were, a legislative instrument.

In this Part, unless the context otherwise requires,—

central government entity means any of the following (or a decision-making
person or body in or related to, or acting through or for, any of the following):

(a) a government department named in Schedule 1 of the State Sector Act
1988, including any departmental agency that, under section 27A and
Schedule 1A of that Act, is part of that department:

(b) a Crown entity (as defined in section 7(1) of the Crown Entities Act
2004, but excluding a school board of trustees and a tertiary education
institution):

(c) the Reserve Bank of New Zealand:

(d) any other instrument of the Crown prescribed, for the purposes of this
paragraph, by an order made under subsection (3)

central website means an Internet site maintained by or on behalf of the New
Zealand Government

details, for an instrument at any time, means all information necessary or desir-
able for meeting, for that instrument at that time, all applicable international
transparency obligations

international transparency obligations means obligations—

(a)  under paragraph 5 of Article 26.2 (publication) of Chapter 26 (transpar-
ency and anti-corruption) of the Trans-Pacific Partnership Agreement
done at Auckland on 4 February 2016; or

(b)  under that provision as incorporated into the Comprehensive and Pro-
gressive Agreement for Trans-Pacific Partnership, done at Santiago,
Chile, on 8 March 2018, by Article 1.1 of that agreement

links, in relation to an instrument at any time, means all information necessary
or desirable to enable a user at that time to access, using the central website,
the instrument as published and made available on the maker’s website
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maker, in relation to an instrument, means the person empowered to make the
instrument

maker’s website, in relation to an instrument, means an Internet site (other
than the central website) maintained by or on behalf of the maker

published and made available, for copies of or links to an instrument and
an Internet site, means that the copies or links are published electronically on,
and so far as practicable able to accessed at, or downloaded from, the site.

The Governor-General may, by Order in Council, prescribe any other instru-
ment of the Crown for the purposes of paragraph (d) of the definition of central
government entity in subsection (2).

Duty to publish and make available copies on maker s website

Maker must ensure instrument is published and made available
This section applies to an instrument—

(a) made after the commencement of Part 5 (amendments to Legislation Act
2012) of the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership Amendment Act 2018; and

(b)  unless an enactment other than this section requires a copy of the instru-
ment to be published and made available on the maker’s website.

The maker must ensure that a copy of the instrument is as soon as practicable
published and made available on the maker’s website.

Duty to ensure details are in or with copies as on maker s website

Maker must ensure details are in or with instrument
This section applies to an instrument—

(a) made after the commencement of Part 5 (amendments to Legislation Act
2012) of the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership Amendment Act 2018; and

(b)  acopy of which is published and made available on the maker’s website.

The maker must ensure that the instrument’s details are in or with a copy of the
instrument as published and made available on the maker’s website.

However, details of an instrument are taken to be in or with a copy of the
instrument as published and made available on the maker’s website if—

(a)  the instrument amends (without also replacing wholly) a principal instru-
ment; and

(b) the details relate to the amendments the instrument makes to the princi-
pal instrument; and

(c)  the details are in or with a compilation of the principal instrument pub-
lished and made available on the maker’s website.
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The Chief Parliamentary Counsel must give all or any makers, and ensure there
is or are in force for all instruments, a direction or directions setting out, in
general terms, the nature of their details.

A direction given under this section—

(a) must as soon as practicable be published and made available on the cen-
tral website:

(b) is not a legislative instrument, or a disallowable instrument, for the pur-
poses of this Act, and does not have to be presented to the House of Rep-
resentatives under section 41.

The maker must, if required to do so by a document given by the Chief Parlia-
mentary Counsel, republish a copy of the instrument promptly on the maker’s
website in a form that complies with this section.

Links to be forwarded and made available on central website

Links to be forwarded as directed
This section applies to an instrument—

(a) made after the commencement of Part 5 (amendments to Legislation Act
2012) of the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership Amendment Act 2018; and

(b)  acopy of which is published and made available on the maker’s website.

The maker must forward the instrument’s links to the Chief Parliamentary
Counsel, without delay and in line with all applicable directions given under
this section.

The Chief Parliamentary Counsel must give all or any makers, and ensure there
is or are in force for all instruments, a direction or directions setting out, in
general terms, the nature of their links and the form and manner in which they
are to be forwarded.

A direction given under this section—

(a) must as soon as practicable be published and made available on the cen-
tral website:

(b) is not a legislative instrument, or a disallowable instrument, for the pur-
poses of this Act, and does not have to be presented to the House of Rep-
resentatives under section 41.

Links forwarded and other instruments must be published and made
available

The Chief Parliamentary Counsel must ensure that the following are as soon as
practicable published and made available on the central website:

(a)  links forwarded under section 36F:
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(b) legislative instruments published under section 6 (including instruments
published under section 14).

Section 63: amended, on 26 October 2018, by section 12(1) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(2) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(3) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(4) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(5) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(6) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(7) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(8) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(9) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(10) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(11) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(12) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(13) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(14) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(15) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(16) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(17) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(18) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(19) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(20) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(21) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(22) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 63: amended, on 26 October 2018, by section 12(23) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).
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Section 63: amended, on 26 October 2018, by section 12(24) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 59 amended (Functions of PCO)
After section 59(1)(f), insert:

(fa) to arrange for the publication, to help meet international transparency
obligations, of copies of and links to certain subordinate legislation
(as provided in Part 2A):

In section 59(2)(c), replace “this Act” with “Part 2.

Schedule 2 amended

In Schedule 2, insert in its appropriate alphabetical order:
Copyright Act 1994 234(1)(qga) and (gb)

Part 6
Amendments to Overseas Investment Act 2005

Principal Act
This Part amends the Overseas Investment Act 2005 (the principal Act).

New section 8A inserted (Transitional, savings, and related provisions)

[Repealed]

Section 67: repealed, on 22 October 2018, by section 51(2) of the Overseas Investment Amendment
Act 2018 (2018 No 25).

Section 13 amended (What are overseas investments in significant business
assets)

In section 13(1)(a)(ii), (b)(ii), and (c), after “$100 million”, insert “or an alter-
native monetary threshold that applies in accordance with regulations made
under section 61A”.

Section 61 amended (Regulations)

In section 61(1)(i) (as replaced by section 46(4) of the Overseas Investment
Amendment Act 2018), replace “either or both of overseas investments in sen-
sitive land and overseas investments in significant business assets” with “over-
seas investments in sensitive land”.

Section 68A: inserted, on 26 October 2018, by section 13 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

New section 61A inserted (Regulations regarding alternative monetary
thresholds for overseas investments in significant business assets)

After section 61, insert:
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Regulations regarding alternative monetary thresholds for overseas
investments in significant business assets

The Governor-General may, by Order in Council made on the recommendation
of the Minister, make regulations in order to implement obligations in all or
any of the following international agreements in respect of certain overseas
investments in New Zealand in significant business assets by certain investors:

(aaa) the Comprehensive and Progressive Agreement for Trans-Pacific Part-
nership, done at Santiago, Chile, on 8 March 2018:

(a)  the Trans-Pacific Partnership Agreement done at Auckland on 4 Febru-
ary 2016:

(b) the Free Trade Agreement between New Zealand and the Republic of
Korea done at Seoul on 23 March 2015:

(c) the Agreement between New Zealand and the Separate Customs Terri-
tory of Taiwan, Penghu, Kinmen and Matsu on Economic Cooperation
done at Wellington on 10 July 2013:

(d)  the Protocol on Investment to the New Zealand—Australia Closer Eco-
nomic Relations Trade Agreement done at Wellington on 16 February
2011:

(e) the New Zealand—Hong Kong, China Closer Economic Partnership
Agreement done at Hong Kong on 29 March 2010:

(f)  the Free Trade Agreement between the Government of New Zealand and
the Government of the People’s Republic of China done at Beijing on
7 April 2008:

(g) the Trans-Pacific Strategic Economic Partnership Agreement, done at
Wellington on 18 July 2005.

Regulations made under subsection (1) may provide for alternative monetary
thresholds under section 13 that apply, on terms and conditions (if any), to 1 or
more classes of transactions, persons, interests, rights, and assets.

The Minister must be satisfied, before making a recommendation under this
section, that the regulations do not provide for an alternative monetary thresh-
old that is higher than the amount provided for in the relevant international
agreement referred to in subsection (1), but the text of the regulations may
otherwise differ from the text of an agreement.

Regulations made under subsection (1) may incorporate by reference any pro-
visions of an international agreement referred to in that subsection.

Regulations made under subsection (1) may be made only to implement obliga-
tions in an international agreement that has entered into force for New Zealand.

Section 69: amended, on 26 October 2018, by section 14(1) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 69: amended, on 26 October 2018, by section 14(2) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).
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Section 69: amended, on 26 October 2018, by section 14(3) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Schedule 1AA amended

In Schedule 1AA, after Part 1, insert the Part 2 set out in Schedule 3 of this
Act.

Section 70: replaced, on 22 October 2018, by section 51(3) of the Overseas Investment Amendment
Act 2018 (2018 No 25).

Part 7
Amendments to Patents Act 2013

Principal Act
This Part amends the Patents Act 2013 (the principal Act).

Section 9 amended (Disclosure to be disregarded in certain circumstances)
After section 9(1)(e), insert:

(f)  that disclosure occurred during the 1-year period immediately preceding
the patent date and the disclosure was made by any of the following per-
sons:

(i)  the patentee or nominated person:

(i1))  any person from whom the patentee or nominated person derives
title:

(iii)) any person with the consent of the patentee or nominated person:
(iv) any person with the consent of any person from whom the
patentee or nominated person derives title.
Section 20 amended (Term of patent)
After section 20(3), insert:
See subpart 10A of Part 3 for extension of term.

Section 110 amended (Renewal fees for patents of addition)
In section 110(2), after “under section 109(2)”, insert “or 1110(3)(b)”.

New subpart 10A of Part 3 inserted
In Part 3, after subpart 10, insert:
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A patentee may, in the prescribed manner, request an extension of the term of
the patent if the patent is granted—

(a) more than 5 years after the patent date; and

(b)  more than 3 years after the date on which the request for examination is
made under section 64.

Example

A convention application is made on 1 December 2025, the request for examin-
ation is made on 1 April 2029, and the patent is granted on 1 October 2031 with a
patent date of 1 December 2025.

No request for extension can be made because, although more than 5 years have
passed since the patent date, the time between the request for examination and
the grant of the patent is less than 3 years.

The request may be made only—
(a)  during the term of the patent; and

(b)  within the prescribed time limit.

Grant of extension of patent on ground of unreasonable delay in granting
patent

The Commissioner must grant an extension of the term of a patent if the Com-
missioner is satisfied that—

(a) period A exceeds 5 years, where period A is the period between the
patent date and the date of grant of the patent minus the periods that
must be disregarded under subsection (2); and

(b) period B exceeds 3 years, where period B is the period between the date
that the request for examination is made under section 64 and the date of
grant of the patent minus the periods that must be disregarded under sub-
section (2).

The Commissioner must disregard and subtract the following:

(a) periods of time that are outside the direction or control of the Commis-
sioner; and

(b)  periods of time that are attributable to acts or omissions of all or any of
the following:

(i)  the applicant:
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(1)  a person who opposes a proposed amendment to a complete speci-
fication after acceptance of the complete specification under sec-
tion 87:

(iii) a person who makes an assertion under section 90:
(iv) aperson who opposes the grant of a patent under section 92:
(v)  aperson who requests re-examination under section 94:

(vi) a person who opposes the restoration of a void or an abandoned
patent application under section 127:

(vii) a person (other than the Commissioner) who initiates a hearing
under section 208:

(viii) a person (other than the Commissioner) who makes an appeal to
the court or the Court of Appeal or the Supreme Court:

(ix) an agent of any of the persons referred to in subparagraphs (i) to
(viii); and
(c) periods of time that are attributable to directions in force under section
132.

The Governor-General may, by Order in Council, make regulations specifying
periods of time, not inconsistent with subsection (2), that must be disregarded
for the purpose of this section.

The term of the extension granted must be equal to the period that the Commis-
sioner determines to be the shortest of the following periods:

(a)  the period by which period A exceeds 5 years:
(b)  the period by which period B exceeds 3 years:
(c) 2years.

Example

A patent application is made on 1 December 2025, the complete specification is
filed on 1 April 2026, the request for examination is made on 1 April 2029, and the
patent is granted following opposition proceedings under section 92 on 1 October
2033 with a patent date of 1 April 2026.

A request for extension can be made because the time between the patent date
and the grant of the patent is more than 5 years and the time between the request
for examination and the grant of the patent is more than 3 years.

Six months of the process were attributable to the periods of time that are attribut-
able to acts or omissions of the applicant in responding to examination reports
under section 67.

One year of the process was taken up with opposition to the grant of the patent. Of
this, 6 months were attributable to acts or omissions of a person opposing the
grant (including the time taken by the opponent to file a notice of opposition and to
file evidence) and to acts or omissions of the patent applicant (including the time
taken by the applicant to file a counter-statement and to file evidence). The other 6
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months of the opposition (including the time waiting for the opposition hearing and
for the opposition decision) are not disregarded time.

The term of the extension is 0.5 years, calculated as the shortest of the following
periods:

. 1.5 years, being the period by which 6.5 years (7.5-year interval between
1 April 2026 and 1 October 2033 minus 1 year) exceeds 5 years:

. 0.5 years, being the period by which 3.5 years (4.5-year interval between
1 April 2029 and 1 October 2033 minus 1 year) exceeds 3 years:

. 2 years.

Compare: Patents Act 1994 s 36A (Singapore); Patents Rules 1995 r S1A (Singapore)
Extension of term of patents relating to pharmaceutical substances

Interpretation for sections 111C to 1110

In this section and sections 111D to 1110, unless the context otherwise
requires,—

biologic means a pharmaceutical substance that is produced by a process that
involves the use of recombinant DNA technology

marketing approval means a consent to the distribution of a medicine that is
notified in the Gazette under section 20 of the Medicines Act 1981 or a provi-
sional consent that is notified in the Gazette under section 23 of that Act

marketing approval application means an application that complies with the
requirements of section 21 of the Medicines Act 1981

marketing approval process means the process under the Medicines Act 1981
beginning with the date on which a marketing approval application is made and
ending with the date on which a marketing approval is notified in the Gazette

pharmaceutical substance means a substance (including a mixture or com-
pound of substances) for therapeutic use whose application (or one of whose
applications) involves—

(a) a chemical interaction, or physico-chemical interaction, with a human
physiological system; or

(b) action on an infectious agent, or on a toxin or other poison, in a human
body,—

but does not include a substance that is solely for use in in vitro diagnosis or in
vitro testing

Regulator means any person or committee performing functions or exercising
powers under the Medicines Act 1981 as part of the marketing approval
process

therapeutic use means use for the purpose of—

(a) preventing, diagnosing, curing, or alleviating a disease, ailment, defect,
Or injury in persons; or



Reprinted as at Comprehensive and Progressive Agreement for Trans-
30 December 2018 Pacific Partnership Amendment Act 2018 Part 7s 75

111D

)

2

(b) influencing, inhibiting, or modifying a physiological process in persons;
or

(c) testing the susceptibility of persons to a disease or ailment

unreasonable curtailment has the meaning given in section 111F(1).
Compare: Patents Act 1990 s 70, Schedule 1 (Aust)

Requests for extension of patent if unreasonable curtailment of effective
patent term as result of marketing approval process

A patentee may, in the prescribed manner, request an extension of the term of
the patent if—

(a) 1 or more pharmaceutical substances per se or biologics were disclosed
in the complete specification relating to the patent and were wholly
within the scope of the claim or claims of that specification; and

(b)  the patentee made a marketing approval application to distribute a prod-
uct containing or consisting of a substance or biologic that is one of
those referred to in paragraph (a) and marketing approval of that product
has been granted; and

(c)  that marketing approval is the first marketing approval for a product that
contains or consists of any of the substances or biologics referred to in
paragraph (a); and

(d) the term of the patent has not been previously extended under section
I11E.

Example

Company D is the owner of a patent for an invention that is a pharmaceutical sub-
stance per se (not a product). The complete specification discloses and claims
substances A, B, and C.

Company D makes 3 applications for marketing approval on the same date: 1 for a
product that contains substance A, 1 for a product that contains substance B, and
1 for a product that consists of substance C. The Regulator grants marketing
approval first for the product that contains substance B.

Company D can request an extension under this section for unreasonable curtail-
ment of effective patent term as a result of the first marketing approval process for
the invention, that is, for the product that contains substance B. The Commissioner
cannot consider a request for extension of patent term that nominates substances
AorC.

The request may be made only—
(a)  during the term of the patent; and
(b)  within the prescribed time limit; and

(c) if a certificate from the Regulator for the purpose of section 111F(2) is
filed within the prescribed time limit.

Compare: Patents Act 1990 ss 70, 71 (Aust)
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effective patent term as result of marketing approval process

The Commissioner must grant an extension of the term of a patent if the Com-
missioner is satisfied, on the balance of probabilities, that—

(a)  there has been an unreasonable curtailment of the effective patent term
as a result of the marketing approval process; and

(b)  the requirements of section 111D are satisfied in relation to the request;
and

(c) there is no opposition to the grant or, in spite of opposition, the Commis-
sioner’s decision, or the decision on appeal, is that the extension should
be granted.

Compare: Patents Act 1990 ss 74, 76 (Aust)

What is unreasonable curtailment

In sections 111D to 1111, there is an unreasonable curtailment of the effective
patent term as a result of the marketing approval process if—

(a)  the marketing approval is obtained after the date on which the patent is
granted; and

(b) period A exceeds 5 years in the case of a biologic and 3 years in the case
of any other pharmaceutical substance, where period A is the period
between the date on which the marketing approval application is made
and the date on which the marketing approval is notified in the Gazette
minus the periods that must be disregarded under subsection (2).

In making calculations under subsection (1)(b) and section 111G(b), the Com-
missioner must disregard and subtract periods that are stated in the certificate
from the Regulator to be periods of time that were outside the direction or con-
trol of the Regulator.

The Commissioner must rely on, and must not inquire into the accuracy of, the
statements contained in the certificate.

Example

An application for marketing approval is made in respect of a higher risk medicine
on 1 April 2030 and marketing approval is notified 783 days later. That 783-day
period is made up of 280 days taken by the applicant in responding to requests for
information by the Regulator plus 503 days taken by the Regulator to process the
application. There is no unreasonable curtailment, and a request for extension of
patent term cannot be made because, if the application relates to a biologic, 503
days is less than 5 years and, if the application does not relate to a biologic, 503
days is less than 3 years.

Compare: Patents Act 1994 s 36A (Singapore); Patents Rules 1995 r 51A (Singapore)
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Calculation of term of extension

The term of an extension granted under section 111E must be equal to the
period that the Commissioner determines to be the shortest of the following
periods:

(a) the period equivalent to the interval between the date of grant of the
patent and the date on which the marketing approval is notified in the
Gazette:

(b)  the period by which period A in section 111F(1)(b) exceeds 5 years in
the case of a biologic and 3 years in the case of any other pharmaceutical

substance:
(c) 2years.
Example

A convention application for a pharmaceutical substance other than a biologic is
made on 1 April 2026, the request for examination is made on 1 April 2029, the
application for marketing approval is made on 1 April 2030, the patent is granted
on 1 October 2030 with a patent date of 1 April 2026 (so the patent term will expire
on 1 April 2046), and marketing approval is notified on 1 April 2036.

Two years of the marketing approval process is taken by the applicant in respond-
ing to requests for information by the Regulator.

The term of the extension is 1 year, calculated as the shortest of the following
periods:

. 5.5 years, being 1 October 2030 to 1 April 2036:

. 1 year, being the period by which 4 years (6-year interval between 1 April
2030 and 1 April 2036 minus 2 years) exceeds 3 years:

. 2 years.

Compare: Patents Rules 1995 r S1A(8) (Singapore); Patents Act 1990 s 77 (Aust)

Opposition to extension on ground of unreasonable curtailment of
effective patent term as result of marketing approval process

Any person may, in the prescribed manner (if any), oppose the extension of the
term of a patent under section 111E on the ground that 1 or more of the require-
ments of sections 111D to 111F are not satisfied in relation to the request for
the extension.

The Commissioner must notify the person who requested the extension if a per-
son has given notice under subsection (1) and provide the person who reques-
ted the extension with a copy of that notice.

The Commissioner must publish in the journal that a person has given notice
under subsection (1) and that the notice is open to public inspection.
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The Commissioner must give the person who requested the extension and the
opponent a reasonable opportunity to be heard before the Commissioner
decides the case.

Compare: Patents Act 1990 s 75 (Aust)

Exclusive rights of patentee are limited if extension granted on ground of
unreasonable curtailment

It is not an infringement of the patent for a person to do either or both of the
following during the term of a patent extension under section 111E:

(a) exploit any form of the invention for a purpose other than a therapeutic
use:

(b)  exploit any form of the invention for a therapeutic use other than the use
for which the marketing approval referred to in section 111D(1)(c) was
granted.

Compare: Patents Act 1990 s 78 (Aust)

General provisions about all extensions of term under this subpart

Notification and public inspection of request for extension

If a patentee makes a request for an extension of the term of a patent under this
subpart, the Commissioner must enter the request in the patents register and
publish in the journal a notice stating that the request has been made and is
open to public inspection.

Compare: Patents Act 1990 s 72 (Aust)

111K Notification of grant or refusal of request for extension

)

2
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If the Commissioner grants an extension of the term of a patent under this sub-
part, the Commissioner must give notice of the grant to the person who made
the request, enter the extension in the patents register, and publish a notice of
the extension in the journal.

If the Commissioner refuses to grant an extension under this subpart, the Com-
missioner must give notice of the refusal to the person who made the request,
enter the refusal in the patents register, and publish a notice of the refusal in the
journal.

Compare: Patents Act 1990 s 74(2), (4) (Aust)

Withdrawal of request for extension

A patentee who has requested an extension of the term of a patent under this
subpart may withdraw the request in the prescribed manner.

If a request is withdrawn, the Commissioner must enter the withdrawal in the
patents register and publish in the journal a notice stating that the request has
been withdrawn.

Compare: Patents Act 1990 s 73 (Aust)
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This section applies if—

(a)  a patentee requests an extension of the term of a patent under this sub-
part; and

(b) the extension is granted after the term of the patent expires.

The patentee has, after the extension is granted, the same rights to start pro-
ceedings in respect of the doing of an act during the period specified in subsec-
tion (3) as if the extension had been granted at the time when the act was done.

The period is the period that commences on the expiry of the term of the patent
and that ends on the day on which the extension was granted or the day on
which the patent extension expires, whichever is the earlier.

Compare: Patents Act 1990 s 79 (Aust)

Commissioner not to make decision if certain proceedings pending
This section applies if—

(a) a patentee of a patent applies for an extension of the term of the patent
under this subpart; and

(b) any of the following applies in relation to the patent:
(i)  relevant proceedings are pending; or

(1)  a re-examination has been requested, directed, or otherwise com-
menced under section 95; or

(iii)) an application has been made to the Commissioner under section
112 to revoke the patent.

The Commissioner must not make any decision under this subpart in relation to
the patent—

(a)  without the leave of the court, if relevant proceedings are pending; or

(b)  before the Commissioner has made a decision on whether to revoke the

patent in whole or in part under section 99, if subsection (1)(b)(ii)
applies; or

(c) before the Commissioner has made a decision on the application for
revocation of the patent made under section 112, if subsection (1)(b)(iii)
applies.

Compare: Patents Act 1990 s 79A (Aust)

Term of patent of addition

Despite section 109(1), the extension under this subpart of the term of a patent
for the main invention does not automatically extend the term of a patent of
addition.

The term of a patent of addition may be extended under this subpart, even if the
patent for the main invention is not extended under this subpart.
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If the term of a patent of addition is extended under this subpart,—

(a) the extension begins at the end of the unextended term of the patent for
the main invention; and

(b)  when the extension begins, the patent of addition becomes an independ-

ent patent.

If—

(a) the term of the patent for the main invention is extended under this sub-
part; and

(b)  the term of the patent of addition is not extended under this subpart,—

the term of the patent of addition expires at the end of the unextended term of
the patent for the main invention.

Compare: Patents Act 1990 s 83(2)—(4) (Aust)

New section 146A inserted (Other instances of no infringement)
After section 146, insert:

Other instances of no infringement

See also section 1111 (exclusive rights of patentee are limited if extension gran-
ted on ground of unreasonable curtailment).

Schedule 1AA amended

In Schedule 1AA, after Part 1 (as inserted by section 6 of the Patents (Trans-
Tasman Patent Attorneys and Other Matters) Amendment Act 2016), insert:

Part 2

Transitional and savings provisions arising from Comprehensive and
Progressive Agreement for Trans-Pacific Partnership Amendment

74

Act 2018

New 1-year grace period applies only to public disclosures that occur on or
after commencement

Section 9(1)(f) applies only to disclosures that occur on or after the commence-
ment of section 72 of the Comprehensive and Progressive Agreement for
Trans-Pacific Partnership Amendment Act 2018.

Sections 111A and 111B apply only if patent date is on or after
commencement

Sections 111A and 111B (extension of term if unreasonable delay in granting
patent) apply only to a patent with a patent date that is on or after the com-
mencement of section 75 of the Comprehensive and Progressive Agreement for
Trans-Pacific Partnership Amendment Act 2018.
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Sections 111C to 111G apply only if marketing approval application is
made on or after commencement

Sections 111C to 111G (extension of term if unreasonable curtailment of effect-
ive patent term as result of marketing approval process) apply only if the mar-
keting approval application is made on or after the commencement of section
75 of the Comprehensive and Progressive Agreement for Trans-Pacific Partner-
ship Amendment Act 2018.

Section 77: amended, on 26 October 2018, by section 15(1) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 77: amended, on 26 October 2018, by section 15(2) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 77: amended, on 26 October 2018, by section 15(3) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 77: amended, on 26 October 2018, by section 15(4) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Part 8
Amendments to Tariff Act 1988

Principal Act
This Part amends the Tariff Act 1988 (the principal Act).

Section 2 amended (Interpretation)
In section 2(1), insert in their appropriate alphabetical order:

CPTPP means the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership, done at Santiago, Chile, on 8 March 2018

specified CPTPP party means a country that is for the time being declared by
Order in Council under section 7A(1)(baa) to be a specified CPTPP party for
the purposes of this Act

specified TPP party means a country that is for the time being declared by
Order in Council under section 7A(1)(ba) to be a specified TPP party for the
purposes of this Act

TPP means the Trans-Pacific Partnership Agreement done at Auckland on
4 February 2016

Section 79: amended, on 26 October 2018, by section 16 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Section 3 amended (The Tariff)

In section 3(1), after “with a transitional safeguard measure”, insert *, an emer-
gency action measure,”.

After section 3(3), insert:
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In this section, transitional safeguard measure, emergency action measure,
and provisional transitional safeguard measure have the same meanings as
in section 15A.

Section 7A amended (Orders in Council about preferential countries)
After section 7A(1)(b), insert:

(baa) declare a country that is a party to the CPTPP to be a specified CPTPP
party for the purposes of this Act:

(ba) declare a country that is a party to the TPP to be a specified TPP party
for the purposes of this Act:

In section 7A(3), after “specified TPA party”, insert “, a specified CPTPP party,
a specified TPP party,”.

Section 81(1): amended, on 26 October 2018, by section 17(1) of the Trans-Pacific Partnership
Agreement (CPTPP) Amendment Act 2018 (2018 No 41).

Section 81(2): replaced, on 26 October 2018, by section 17(2) of the Trans-Pacific Partnership
Agreement (CPTPP) Amendment Act 2018 (2018 No 41).

Section 15A amended (Interpretation)

In section 15A, definition of free trade agreement, replace paragraph (e) with:
(e)  the Republic of Korea FTA; or

(f)  the CPTPP; or

(g) the TPP

In section 15A, insert in their appropriate alphabetical order:

emergency action investigation means an emergency action investigation star-
ted under section 15B(1A)

emergency action measure means an emergency action measure applied
under section 15F

transitional safeguard investigation means a transitional safeguard investiga-
tion started under section 15B(1)

Section 82(1): amended, on 26 October 2018, by section 18 of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 15B amended (Chief executive may undertake transitional
safeguard investigation)

In the heading to section 15B, after “safeguard”, insert “or emergency
action”.

After section 15B(1), insert:

The chief executive may undertake an emergency action investigation to ascer-
tain whether textile or apparel goods that have been subject to tariff reduction
or removal after the entry into force of the CPTPP or the TPP—
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(a) are being imported in increased quantities (in absolute terms or relative
to the domestic market); and

(b) are causing, or threatening to cause, serious damage to an industry pro-
ducing a like or directly competitive good.

In section 15B(2),—

(a) after “safeguard investigation”, insert “or an emergency action investiga-
tion”; and

(b) after “safeguard measure”, insert “or an emergency action measure”.

Section 83(2): amended, on 26 October 2018, by section 19 of the Trans-Pacific Partnership Agree-

ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 15C amended (Investigative procedures)

In section 15C(1),—

(a) after “safeguard investigation”, insert “or emergency action investiga-
tion”; and

(b)  replace “transitional safeguard investigations” with “the investigation”.

In section 15C(1)(b)(i), after “the investigation”, insert “, which must, in the

case of an emergency action investigation, include the criteria for a finding of
serious damage or a threat of serious damage”.

Section 15D amended (Matters to be taken into account by chief executive)
In section 15D, replace “section 15B” with “section 15B(1)”.
In section 15D, insert as subsection (2):

When the chief executive is investigating, for the purposes of section 15B(1A),
whether the importation of textile or apparel goods subject to tariff reduction or
removal is causing or threatens to cause serious damage to an industry, he or
she—

(a)  must evaluate the following matters:

(i)  the rate and amount of the increase in the volume of imports of
the goods, in absolute terms or relative to the domestic market;
and

(i1))  the economic impact of the increased importation of the goods on
the industry, including changes in output, market share, profits,
productivity, employment, utilisation of capacity, inventories,
exports, wages, domestic prices, and investment; and

(i11) factors other than the imports that have damaged, or are damag-
ing, the industry; and

(iv) any other factors considered relevant to New Zealand’s inter-
national obligations; but
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(b)  must not consider changes in technology or consumer preference in New
Zealand as factors supporting a determination that importation of textile
or apparel goods subject to tariff reduction or removal is causing or
threatens to cause serious damage to an industry.

Section 15F amended (Application of transitional safeguard measure)

In the heading to section I5F, after “safeguard”, insert “or emergency
action”.

After section 15F(1), insert:

The Minister may decide to apply an emergency action measure if he or she
makes a determination, as a result of the investigation by the chief executive
under section 15B, that textile or apparel goods—

(a) are being imported in increased quantities (in absolute terms or relative
to the domestic market); and

(b) are causing, or threatening to cause, serious damage to an industry pro-
ducing a like or directly competitive good.

In section 15F(2), after “transitional safeguard”, insert “or emergency action”.
In section 15F(2)(b), replace “subsection (1) with “subsection (1) or (1A)”.
In section 15F(3), after “transitional safeguard”, insert “or emergency action”.
After section 15F(4)(a), insert:

(aa) any emergency action measure is applied only to the extent necessary to
prevent or remedy serious damage and facilitate adjustment; and

In section 15F(4)(b) to (d), (5), and (6), after “transitional safeguard”, insert “or
emergency action”.
After section 15F(6), insert:

If the Minister applies an emergency action measure under this section, the
chief executive must, in respect of each year or part of a year that the measure
remains in force, provide a report to the affected CPTPP or TPP party, as the
case may be, on the action.

Section 86(8): amended, on 26 October 2018, by section 20 of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Section 15G amended (Extension of transitional safeguard measure)

In the heading to section 15G, after “safeguard”, insert “or emergency
action”.

In section 15G, after “transitional safeguard”, insert “or emergency action”.

Section 15H amended (Provisional transitional safeguard measure)
After section 15H(7), insert:

No provisional transitional safeguard measure may be applied under the
CPTPP or the TPP.
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Section 88: amended, on 26 October 2018, by section 21 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Part 9
Amendments to the Tariff

Tariff amended

This Part, in accordance with section 9F(1) of the Tariff Act 1988, amends the
Tariff.

Tariff, note 2 amended

In the notes to the Tariff, note 2, penultimate paragraph, after “TPA”, insert “,
TPP”.

In the notes to the Tariff, note 2, penultimate paragraph, after “CN”, insert “,
CPT”.

Section 90(2): inserted, on 26 October 2018, by section 22 of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Tariff, note 3 amended

In the notes to the Tariff, note 3, after the item relating to a country that is a
specified TPA party, insert:

Country that is a specified TPP party TPP
In the notes to the Tariff, note 3, after the item relating to China, insert:
Country that is a specified CPTPP party CPT

Section 91(2): inserted, on 26 October 2018, by section 23 of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Part 10
Amendments to Trade Marks Act 2002

Principal Act
This Part amends the Trade Marks Act 2002 (the principal Act).

Section 106 amended (Types of relief available for infringement of
registered trade mark)

In section 106, insert as subsection (2):

If an application is made to the court for relief, the court may grant such addi-
tional damages as the justice of the case requires, having regard to all the cir-
cumstances and, in particular, to—

(a)  the flagrancy of the infringement; and

(b) any benefit accruing to the defendant by reason of the infringement.
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Section 108 amended (Order for erasure, etc, of offending sign)
After section 108(2), insert:

Despite subsections (1) and (2), if any infringing goods are counterfeit goods
(as defined in section 135), the court must, unless the court is satisfied that
there are exceptional circumstances, make an order that requires the person
who has infringed to—

(a)  destroy the goods; or

(b)  deliver the goods to any person the court may direct (being a person who
will destroy the goods).

Section 135 amended (Interpretation)
In section 135, insert in their appropriate alphabetical order:

counterfeit goods means, in relation to a registered trade mark, infringing
goods that bear a sign—

(a) thatis identical with the registered trade mark and that is used in relation
to any goods in respect of which the trade mark is registered; or

(b)  that is similar to the registered trade mark and that is used in relation to
any goods in respect of which the trade mark is registered, if use of the
sign would be likely to deceive

exporter has the same meaning as in section 2(1) of the Customs and Excise
Act 1996

importer has the same meaning as in section 2(1) of the Customs and Excise
Act 1996

specified goods means goods imported, or to be exported, other than for pri-
vate and domestic use

New sections 135A and 135B and cross-heading inserted
After section 135, insert:

Detention of goods suspected of bearing infringing sign

Detention of goods suspected of bearing infringing sign

Any goods in the control of the Customs may be detained in the custody of the
chief executive or a Customs officer if a Customs officer has reasonable cause
to suspect that the goods are goods on or in physical relation to which an
infringing sign is used.

The chief executive must, as soon as is reasonably practicable after the goods
are detained, take reasonable steps to notify the detention to—

(a) the owner of the trade mark (to enable that person to consider whether to
give a notice under section 137); and
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(b)  the importer or exporter from whom the goods have been detained, if
that person is identified but was not present when the detention took
place.

The detention of any goods under subsection (1) is not rendered illegal by a
failure to serve notice under subsection (2)(a) or (b).

Release of goods
The goods are no longer detained under section 135A(1) if—

(@) no notice under section 137 is given in respect of the goods within 3
working days after the date on which notice was given under section
135A(2)(a); or

(b) a notice under section 137 is given in respect of the goods within 3
working days after the date on which notice was given under section
135A(2)(a) and—

(1)  the notice given under section 137 is subsequently accepted under
section 139 and the goods are subsequently detained under section
149; or

(i1))  the notice given under section 137 is subsequently declined under
section 139; or

(c) the chief executive considers that it is not reasonably practicable for
notice to be given under section 135A(2)(a); or

(d) the chief executive considers that there is no longer a reason to detain
the goods.

The chief executive must release any goods no longer detained under section
135A(1) to the person entitled to them.

However, the chief executive may release goods under subsection (2) only if
the goods are not detained under section 149 and if—

(a) every legal requirement as to the importation or exportation of the goods
1s satisfied; and

(b)  every requirement made under any regulations that require the deposit of
a security is satisfied; and

(c) the release of the goods is not contrary to law.

Section 142 replaced (Application of sections 143 to 146)
Replace section 142 with:

Application of sections 143 to 146
Sections 143 to 146 apply only to specified goods.

Section 143 amended (Determination to conduct investigation)
In section 143(b), delete “imported”.
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99  Section 149 amended (Detention of goods bearing infringing sign)

(1)  Insection 149(1), replace “any imported goods” with “any goods”.

(2)  Replace section 149(1)(c) with:

(c) any proceedings under section 153 in respect of those goods (including
any appeal) are determined by a decision that the goods are not specified
goods on or in physical relation to which an infringing sign is used; or

(3) Insection 149(1)(e), replace “consignee” with “exporter”.

100 Section 150 amended (When detained goods may be released)

In section 150(a), after “importation”, insert “or exportation”.

101 Section 151 amended (Forfeiture of goods by consent)

In section 151(1), replace “consignee” with “exporter”.

102 Section 153 amended (Proceedings to determine whether goods bear
infringing sign)

Replace section 153(1) with:

(1) The court may, on an application by any person, decide whether goods to
which a determination under section 146 relates are specified goods on or in
physical relation to which an infringing sign is used.

103 Section 154 amended (Powers of court)

(1)  Insection 154(1), replace “goods on or in physical relation to which an infring-
ing sign is used, that have been imported other than for private and domestic
use” with “specified goods on or in physical relation to which an infringing
sign is used”.

(2)  After section 154(3), insert:

(3A) Despite subsections (1) to (3), if the goods are counterfeit goods, the court
must, unless the court is satisfied that there are exceptional circumstances,
make an order that the goods be—

(a)  destroyed; or

(b)  delivered to any person the court may direct (being a person who will
destroy the goods).

(3)  Replace section 154(4) with:

(4) If, in proceedings under section 153, the court decides that goods to which a

82

determination under section 146 relates are specified goods but that no infring-
ing sign is used on or in physical relation to the goods, the court may make an
order that a person who is a party to the proceedings pay compensation in such
amount as the court thinks fit to the importer, exporter, or owner of the goods.
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Section 157 amended (Protection of persons acting under authority of Act)

In section 157(1), replace “sections 146 to 156 with “sections 135A, 135B,
and 146 to 156”.

Part 11
Amendments to Wine Regulations 2006

Principal regulations

This Part amends the Wine Regulations 2006 (the principal regulations).

New regulation 8A inserted (Labelling of grape ice wine for export)

After regulation 8, insert:

Labelling of grape ice wine for export

After the expiry of the transitional period, no person may export grape wine
that is labelled as Icewine, ice wine, ice-wine, or a similar variation of those
terms unless the grape wine is made exclusively from grapes naturally frozen
on the vine.

In subclause (1), transitional period means the period of 3 years beginning
with the date on which section 106 of the Comprehensive and Progressive
Agreement for Trans-Pacific Partnership Amendment Act 2018 (which inserts
this regulation) comes into force.

Section 106: replaced, on 26 October 2018, by section 24 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).

Regulation 18 amended (Offences)
In regulation 18(1), after “8(1),”, insert “8A,”.
In regulation 18(2), after “8,”, insert “8A,”.
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Schedule 1
Replacing references in sections 175 to 179 and 181 to 189 of
Copyright Act 1994
5 26(1)

Section 175(1)

Section 175A

Section 176

Section 177(1) and (2)
Section 178(1)

Section 179

Section 181

Section 182

Section 183(1)

Section 184(1)

Section 185(1) and (3)
Section 186(1)

Section 187(1) and (2)(a)
Section 188(1)

Section 188A(2)

The heading to section 188B
Section 188B

84


http://legislation.govt.nz/pdflink.aspx?id=DLM346831
http://legislation.govt.nz/pdflink.aspx?id=DLM1705852
http://legislation.govt.nz/pdflink.aspx?id=DLM346832
http://legislation.govt.nz/pdflink.aspx?id=DLM346833
http://legislation.govt.nz/pdflink.aspx?id=DLM346834
http://legislation.govt.nz/pdflink.aspx?id=DLM346835
http://legislation.govt.nz/pdflink.aspx?id=DLM346838
http://legislation.govt.nz/pdflink.aspx?id=DLM346839
http://legislation.govt.nz/pdflink.aspx?id=DLM346840
http://legislation.govt.nz/pdflink.aspx?id=DLM346841
http://legislation.govt.nz/pdflink.aspx?id=DLM346842
http://legislation.govt.nz/pdflink.aspx?id=DLM346843
http://legislation.govt.nz/pdflink.aspx?id=DLM346844
http://legislation.govt.nz/pdflink.aspx?id=DLM346846
http://legislation.govt.nz/pdflink.aspx?id=DLM4039132
http://legislation.govt.nz/pdflink.aspx?id=DLM4039134
http://legislation.govt.nz/pdflink.aspx?id=DLM4039134

Reprinted as at Comprehensive and Progressive Agreement for Trans-

30 December 2018 Pacific Partnership Amendment Act 2018 Schedule 2
Schedule 2
New Schedule 1 of Dairy Industry Restructuring Act 2001 inserted
s 54
Schedule 1
Transitional, savings, and related provisions
s SA

Part 1

Provisions relating to Comprehensive and Progressive Agreement

(M

2

3)

for Trans-Pacific Partnership Amendment Act 2018

Applying Article 2.30.2 of Trans-Pacific Partnership Agreement

This clause applies in relation to the first quota year for which US TPP rights
are available if, in accordance with Article 2.30.2 of the Trans-Pacific Partner-
ship Agreement (done at Auckland on 4 February 2016), the rights apply to
part of the quota year only.

Export licences in respect of the rights are to be allocated for the part of the
quota year (despite clause 6 of Schedule 5B).

In this Act, references to an allocation period are to be read, in the case of those
export licences, as references to the part of the quota year.

Schedule 2: amended, on 26 October 2018, by section 25 of the Trans-Pacific Partnership Agreement
(CPTPP) Amendment Act 2018 (2018 No 41).
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Schedule 3
Schedule 1AA of Overseas Investment Act 2005 amended

s 70

Schedule 3 heading: replaced, on 22 October 2018, by section 51(4) of the Overseas Investment
Amendment Act 2018 (2018 No 25).

Part 2

Provisions relating to Comprehensive and Progressive Agreement

11

12

13

86

for Trans-Pacific Partnership Amendment Act 2018

Application

The amendments to the Act made by the Comprehensive and Progressive
Agreement for Trans-Pacific Partnership Amendment Act 2018, and the regula-
tions made under section 61A, apply only to the acquisition of rights or inter-
ests in securities or of other property, or the establishment of any business, after
the commencement of the Comprehensive and Progressive Agreement for
Trans-Pacific Partnership Amendment Act 2018.

No refunds

No person is entitled to a refund of any fee or charge paid to the regulator for a
matter under Schedule 2 of the Overseas Investment Regulations 2005 on the
ground that regulations made under section 61A mean that the matter is no
longer relevant (for example, that a consent that had been applied for is no
longer required).

Validation of exemptions for Australian investors

Nothing in the Comprehensive and Progressive Agreement for Trans-Pacific
Partnership Amendment Act 2018 affects the validity of the Overseas Invest-
ment (Australia) Amendment Regulations 2013, which are also declared to
have been lawfully made and to be and always have been valid.

Schedule 3: amended, on 26 October 2018, by section 26(1) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Schedule 3: amended, on 26 October 2018, by section 26(2) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Schedule 3: amended, on 26 October 2018, by section 26(3) of the Trans-Pacific Partnership Agree-
ment (CPTPP) Amendment Act 2018 (2018 No 41).

Schedule 3: amended, on 22 October 2018, by section 51(5)(a) of the Overseas Investment Amend-
ment Act 2018 (2018 No 25).

Schedule 3: amended, on 22 October 2018, by section 51(5)(c) of the Overseas Investment Amend-
ment Act 2018 (2018 No 25).


http://legislation.govt.nz/pdflink.aspx?id=LMS71200
http://legislation.govt.nz/pdflink.aspx?id=LMS54837
http://legislation.govt.nz/pdflink.aspx?id=LMS54837
http://legislation.govt.nz/pdflink.aspx?id=LMS54837
http://legislation.govt.nz/pdflink.aspx?id=LMS71200
http://legislation.govt.nz/pdflink.aspx?id=LMS71200
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30 December 2018 Pacific Partnership Amendment Act 2018 Notes

Reprints notes

1

General

This is a reprint of the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership Amendment Act 2018 that incorporates all the amendments
to that Act as at the date of the last amendment to it.

Legal status

Reprints are presumed to correctly state, as at the date of the reprint, the law
enacted by the principal enactment and by any amendments to that enactment.
Section 18 of the Legislation Act 2012 provides that this reprint, published in
electronic form, has the status of an official version under section 17 of that
Act. A printed version of the reprint produced directly from this official elec-
tronic version also has official status.

Editorial and format changes

Editorial and format changes to reprints are made using the powers under sec-
tions 24 to 26 of the Legislation Act 2012. See also http://www.pco.parlia-
ment.govt.nz/editorial-conventions/.

Amendments incorporated in this reprint

Comprehensive and Progressive Agreement for Trans-Pacific Partnership Amendment Act 2018
Commencement Order 2018 (LI 2018/227)

Trans-Pacific Partnership Agreement (CPTPP) Amendment Act 2018 (2018 No 41)
Overseas Investment Amendment Act 2018 (2018 No 25): section 51

Wellington, New Zealand:

Published under the authority of the New Zealand Government—2019
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